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The vexed question as to the liability of 
restaurant keepers for the loss of overcoats 
and hats ef patrons has recently been con- 
sidered by the Supreme Court of New York. 
That court has delivered an opinion in the 
case of Montgomery v. Ladjing, in which the 
doctrine was laid down that before a restau- 
rant keeper will be held liable for losses, such 
as those above referred to, it must appear 
either that the article was placed in the phys- 
ical custody of the restaurateur or his serv- 
ants (in which case there is an actual bail- 
ment), or that the article was necessarily laid 
aside under circumstances showing at least 
notice of the fact and of the necessity to the 
keeper of the restaurant or his servants, in 
which case there is an implied bailment, or 
constructive custody; or that the loss oc- 
curred by reason of the insufficiency of the 
general supervision exercised by the keeper 
of the restaurant for the protection of the 
property of customers temporarily laid aside. 
The action was brought by the plaintiff to 
recover the value of an overcoat lost in the 
defendant’s restaurant while the plaintiff 
was upon the premises as a customer. At 
the trial the plaintiff had judgment, and the 
defendant appealed. The defendant was not 
shown to be an innkeeper, but merely a res- 
taurant keeper. The testimony on the part 
of the plaintiff was to the effect that on the 
day of the loss he entered the restaurant 
kept by the defendant, with a party of 
friends, and removed his overcoat, which was 
a light spring overcoat; that he hung it on 
a hook fixed to a post near the table at 
which he sat; that the attention of neither 
the defendant nor of any of his employees was 
called to the coat in any way, and that some 
fifteen minutes after the coat was missing. 
The plaintiff testified that he would not say 
that the waiter who waited upon him ever saw 
the coat. It was not shown how the loss oc- 
curred. These facts, the court holds, do not 
establish either an actual or an implied bail- 
ment, or a constructive custody, for a bail- 
ment implies delivery of the chattel, and to 
subject one to liability as bailee itis a con- 
stituent element that he had voluntarily as- 
sumed or retained the custody of the chattel 





alleged to have been bailed. The court con- 
tinues : 

‘There was not even an implied bailment 
or constructive custody on the theory that 
the overcoat was necessarily removed under 
circumstances which gave notice of such fact 
and of the necessity tothe defendant or his 
servants. The plaintiff seems to have been 
conscious of the necessity of proving that the 
defendant had assumed the custody of the 
overcoat, for in his bill of particulars he al- 
leges his cause of action to be ‘failure of de- 
fendant to exercise proper and lawful care of 
said coat while the same was in his care and 
custody,’ but he utterly failed to show such 
assumption of custody.’’ 

The court then discusses the remaining 
question whether the plaintiff suffiviently 
proved negligence on the part of the defend- 
ant in the general supervision exercised over 
the restaurant for the protection of custo- 
mers’ property in general: 

‘*The burden of proof upon this point was 
upon the plaintiff, for it is only in the case of 
a bailment that the burden is cast upona 
bailee to account for the loss of the goods. 
But the plaintiff rested his case upon this 
point upon the bare fact of the loss. The 
defendant, on the other hand, testified, and 
it was not disputed, that he had ‘kept a res- 
taurant for the past fifteen years; that this 
was the first loss that had ever occurred in 
his establishment ; that the’ plaintiff, had vis- 
ited the place for about six months prior to 
the date of the loss; that he, the defendant, 
gave his personal attention and supervision 
to the restaurant and allowed no_ suspicious 
characters to enter, and that there was a 
place immediately behind the cashier’s desk 
reserved for the care of property of custo- 
mers that might be given to him or to his 
employees for safe-keeping. The plaintiff 
admitted that in this place he ‘may have seen 
one of the other fellows leave a sample case.’ 
Upon the whole case it did not appear that 
the size of the restaurant or any special con- 
ditions therein called for greater vigilance 
than was actually exercised, and the plaintiff 
wholly failed to show failure on the part. of 
the defendant to exercise ordinary care in the 
general management of his establishment. In 
every aspect of the case, therefore, the de- 
fendant is entitled to a reversal of the judg- 
ment against him.’’ 
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NOTES OF IMPORTANT DECISIONS. 


CONTRACTS—PUBLIC PoLicy.—In Richardson 
vy. Seott’s Bluff County, 8 N. W. Rep. 309, 
decided by the Supreme Court of Nebraska, it 
was held that a contract by whith a person 
agrees to draft a bill, have it introduced in a 
legislature, explain it to, and make arguments in 
its favor before, committees of the legislature, 
and do all things needful and proper to secure its 
passage, Such party to receive no compensation 
unless the passage of the bill (an appropriation 
act) is proeured, if stiecessful the fees not fixed, 
but to be liberal, is vicious, illegal and void, and, 
in the event of the passage of the bill, there can 
be no recovery of a fee in a suit upon the con- 
tract, nor as upon an implied contract, or a 
quantum meruit for the services performed. ‘The 
court said in part: ‘In regard to contracts of the 
nature of the one which is herein asserted by 
plaintiff, it was stated in Wood v. McCann, 6 
Dana, 366, quoted in Cooley, Const. Lim. (6th 
Ed.), 163, 164, and in an article by Samuel Max- 
well in 28 Am. Law Rev. p. 211, on the subject of 
‘Necessity for the Suppression of Lobbying,’ 
that ‘a lawyer may be entitled to compensation 
for writing a petition or even for making a pub- 
lic argument before the legislature or a com- 
mittee thereof, but the law should not help him 
orany other person to a recompense for exercis- 
ing any personal influence in any way in any act 
of the legislature. It-is certainly important to 
just and wise legislation, and, therefore, to the 
most essential interests of the public, that the 
legislature be perfectly free from any extraneous 
influence which may either corrupt or deceive 
the members or any of them.’ The contract de- 
elared upon, and especially as shown by the 
evidence, was both specific and general in its 
terms relative to what was to be done by the 
plaintiff, and, moreover, it provided for a con- 
tingent fee—an indefinite sum, but a liberal one, 
if the act passéd ; nothing, if it failed. The con- 
tract, if ever made, was vicious and illegal, and 
there could be no recovery under it, nor as upon 
an implied contract, nor upon a quantum meruit. 
Wood v. McCann, supra; Marshall v. Railroad 
Co., 16 How. 315, 14 L. Ed. 953; Coquillard’s 
Admr. v. Béarss, 21 Ind. 479; Harris vy. Roof’s 
Pxrs., 10 Burb. 489; Weed v. Black, 2 Mac- 
Arthur, 268; Chippewa, V. & S. Ry. v. Chicago, 
St. P., M. & O: Ry. 75 Wis. 224; 44 N. W. Rep. 
17. It was decided in the oases just quoted that a 
contract, the nature of the one in suit, which 
provided for contingent fee or compensation, is 
illegal ahd Void, because such fee or compensa- 
tion isa ‘direct and strong incentive to the ex- 
ertion of not merely personal, but sinister, in- 
fluence upon the legislature.’ Ii follows that the 
judgment of the district court must be affirmed.’’ 





_Limrrarrons—Promisg To Pay.—In Beeler v. 
Clarke, 44 Atl. Rep. 1038, decided by the Cuurt 





of Appeals of Maryland, it was held that there is 
an implied admission of a present subsisting 
debt raising an implied promise to pay, and re- 
moving the bar of the statute of limitations, 
where the maker of a note, which he admits to 
have written and signed, having the same pre- 
sented to him, with a demand for payment, says, 
‘IT cannot pay it now, as I have two members of 
my family now to support.’’ The court said in 
part: ‘‘Appellant’s counsel has addressed to the 
court a most ingeniots and interesting argument, 
one which might have much weight if we had to 
determine here for the first time what is a suf- 
ficient acknowledgment to take a case out of the 
act of limitations, but, as was said by Chief Jus- 
tice Legrand in Quynn v. Carroll’s Admrs., 10 
Md. 208: ‘The statute of limitations has ever 
been a fruitful source of doubt and discussion, 
and the decisions in regard to it, both in this 
country and in England, various and contra- 
dictory. This being so, whenever it is found 
that the question presented in the particular case, 
for the time under consideration, has been set- 
tled by the adjudications of the appellate court 
of this State, such adjudications ought to be fol- 
lowed, whatever may have been the decisions 
elsewhere.’ And, looking to the decisions in this 
State, we cannot doubt that the ruling of the 
learned judge of the superior court in this case 
was entirely correct. It may, perhaps, be con- 
ceded that the principles announced in the lead- 
ing case of Oliver v. Gray, 1 Har. & G. 204, are 
more liberal to indulgent creditors than might be 
deemed wise at this day, when parties in interest 
are permitted to testify, and those principles are 
so often made available to defeat the salutary 
policy of the statute as a statute of repose; but 
that decision has been too frequently and too em- 
phatically affirmed by our predecessors and by 
ourselves to permit us now to depart from it, as 
we must do, if We should reverse this decision. 
In Shipley v. Shilling, 66 Md. 563, 8 Atl. Rep. 
356, itis said: ‘The principle is now well set- 
tled, in this State at least, that, where a debt is 
admitted to be due, the law raises by implication 
a promise to pay it; and it is, therefore, imma- 
terial whether the promise be made in express 
terms or be deduced from an acknowledgment 
as a legal implication, as in either case the effect 
is the removal of the bar of the statute and the 
restoration of the remedy on the original de- 
mand.’ In Keplinger v. Griffith, 2 Gill & J. 301, 
it was held that the language used by the defend- 
ant ‘was a clearly implied admisvidn that the 
debt remained due and unpaid, and the excuse 
alleged for not paying it furnished no real ob- 
jection to the payment of it, if true.’ It is, there- 
fore, clear in this State that not only the promise 
to pay, but the acknowledgment of a present 
subsisting debt, may be implied from the lan- 
guage used. Here the appellant is confronted 
with an obligation which he admits not only to 
have been signed, but to have been written by 
himself, and when the obligation is presented 
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accompanied by demand for payment, he says: 
‘T cannot pay it now, as I have two members of 
my family now to support.’ Upon the authority 
of Keplinger’s case, supra, this constitutes an im- 
plied admission of a present subsisting debt, and, 
being unaccompanied by any qualification which, 
if true, would exempt him from any moral obli- 
gation to pay, it raises an implied promise to pay, 
and removes the bar of the statute. This case, 
however, is stronger than Keplinger’s case, be- 
cause the use of the word ‘now,’ twice occurring, 
suggests the purpose of future payment when the 
disabilities now existing may be removed. At 
the last term of this court, in the unreported case 
of Bablyon v. Duttera, 43 Atl. Rep. 938, we ap- 
plied this rule without relaxation, holding that a 
declaration of a defendant that, if he had known 
certain notes would have been assigned, he 
would have paid them off, was sufficient to re- 
move the bar of the statute.”’ 


> 








BANKRUPT LAW — EXEMPTIONS—EF- 
FECT OF EXCEPIIONS IN STATE 
LAW IN FAVOR OF CLAIMS FOR 
WAGES, ETC. 


The complications which will arise under 
section 6 of the bankrupt act of 1898, provid- 
ing that the act shall not affect the allowance 
to bankrupts of the exemptions which are pre- 
scribed by the State laws in force at the time 
of the filing of the petition in the State wherein 
they have had their domicile for the six months, 
or the greater portion thereof, immediately 
preceding the filing of the petition, have gen- 
erally been foreseen, and have been the sub- 
ject of consideration at various conventions 
where the bankrupt act has been under dis- 
cussion. It is the purpose of this article to 
consider in particular the effect of the excep- 
tions in favor of laborers or other employees 
which are common to the exemption laws of 
many States. For example, take the law in 
force in the District of Columbia, which pro- 
vides that no property named as exempt in 
general shall be exempted from attachment 
or execution for any debt due for the wages 
of servants, common laborers or clerks, ex- 
cept the wearing apparel, beds and bedding, 
and household furniture and provisions for 
the debtor and family. The laws of at least 
a dozen States have similar exceptions in 
favor of the laborer and various classes of 
employees. The questions arising under 
these exceptions, while usually involving a 
small amount. will be of frequent occurrence. 





The same questions no doubt have arisen un- 
der the bankrupt act of 1867 and its amend- 
ments, and that there is not a line of decis- 
ions of appellate courts under that act upon 
the subject is probably due to the small 
amount involved. Where the wages were 
earned within three months before the date of 
the commencement of proceedings, the claim 
is given priority by the terms of the bankrupt 
act, to the extent of $300.1 The question 
arises, however, where, the wages being more 


.than $300 or earned more than three months 


prior to the conimencement of proceedings, 
the creditor resists the claim of the bankrupt 
to exemptions as against him, under a law 
similar to that of the District of Columbia, al- 
though the property claimed may be embraced 
within the exemptions ‘‘prescribed by the 
State laws in force at the time of the filing of 
the petition.’’ It would also arise where, 
aside from exempt property, there was not 
enough to pay claims having priority. Does 
the title of the property claimed as exempt in 
such case pass to the trustee to be adminis- 
tered by the court of bankruptcy, or should 
the trustee set it aside as exempt? If not set 
aside as exempt and the title passes to the 
trustee, in what manner is the court of bank- 
ruptcy to dispose of it? If exceptions and ~ 
provisos in State exemption laws are not in 
conflict witi the bankrupt act, there seems to 
be no reason why they should not become a 
part of the law under the provisions of sec- 
tion 6, although it has been held *bat the bank- 
rupt act of 1867, while adopting che local ex- 
emption laws as to amount, did not recognize 
restrictions upon the debtor in his power to 
convey the exempt property.? On the other 
hand it was held by a register in bankruptcy 
that the amendment of 1873 to the act of 1867 
was unconstitutional because it sought to dis- 
pense with certain limitations in the laws of 
the States. The court disposed of the case 
on other grounds and the constitutional ques- 
tion is not within the purview of this article.® 
As exceptions in the statute, they should be 
construed strictly, while as to the exemptions 
in favor of the bankrupt the statute should 
receive a liberal construction in furtherance 
of its general beneficial purposes.‘ 


1 Act of 1898, sec. 64, par. b, cl. 4. 

2 Farmer v. Taylor, 15 N. B. R. 515. 

8 In re Duerson, 13 N. B. R. 183, Fed. Case, No. 4117. 
4Kpps v. Epps, 17 Ill. App. 196, citing Potter's 
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Since the bankrupt act, by its own terms, 
gives the claim for wages priority under cer- 
tain conditions and limitations, any provision 
in a State law which would remove those lim- 
itations or conditions would be in conflict 
with the bankrupt law and could not be en- 
forced.’ Congress having spoken specifically 
to the subject of priority of claims for wages, 
what it has said upon that subject expresses 
the particular intent of the law-making power, 
and that provision is not to be tolled or en- 
larged by any general prior or subsequent, 
provisions of the act. The provisions for the 
priority of debts owing to any person who by 
the laws of the States or the United States is 
entitled to priority, refers to other and differ- 
ent debts than those specified in clause 4 re- 
lating to wages. A court of bankruptcy, 
attempting to enforce these exceptions to the 
State exemption laws in favor of laborers’ 
wages, would probably meet with conflicting 
provisions in other parts of the bankrupt act 
regulating the administration of bankrupt es- 
tates. The property weare now considering 
is exempt under the State law, although an 
exemption or proviso in the State statute de- 
clares it shall not be exempt as to a particu- 
lar class of claims. By the terms of section 
70, of the bankrupt act, the title to exempt 
property does not pass to the trustee. It re- 
mains in the bankrupt. Soit did under the 
act of 1867.7 Moreover, section 65a, of the 
bankrupt act, provides that ‘‘dividends of an 
equal per centum shall be declared and paid 
on all allowed claims except such as have 
priority or are secured.’’ The same section 
(par. e) provides that ‘‘a claimant shall not 
be entitled to collect from a bankrupt’s estate 
any greater amount than shall accrue pur- 
suant to the provisions of this act.’’ Could 
the court of bankruptcy, consistently with 
those provisions, take possession of the prop- 
erty which is exempt as to creditors in gen- 
eral, and treat it as not exempt as to the 
laborer? Where a bankrupt has waived his 
exemptions in favor of a particular creditor 


Dwarris, 118, note 11; United States v. Dickson, 15 
Pet. 141. 

5 In re Rouse, Hazard & Co., 91 Fed. Rep. 96; Jn re 
Lange, 91 Fed. Rep. 361; Mather v. Coe, 92 Fed. Rep. 
333. 

6 In re Rouse, Hazard & Co., 91 Fed. Rep. 196. 

7 In re Hester, 5 N. B. R. 285; Farmer v. Taylor, 15 
N. B. R. 515; Jn re Preston, 6 N. B. R. 545, Fed. Case 
No. 11,894. 





by a written instrument under a statute allow- 
ing him soto do, it has been held, without 
considering the difficulty of administration, 
that a bankrupt could not claim his exemp- 
tions as against such creditor.6 The weight 
of authority is to the contrary. In one of 
the cases last cited (In re Bass) Mr. Justice 
Bradley, in delivering the opinion of the 
court, affirming the decision of the district 
judge, used the following language: ‘‘It is 
made clear as anything can be that such ex- 
empted property constitutes no part of the 
assets in bankruptcy. The agreement of the 
bankrupt in any particular case to waive the 
right to the exemption makes no difference. 
He may owe other debts in regard to which 
no such agreement has been made. But 
whether so or not it is not for the bankrupt 
court to inquire. The exemption is created 
by the State law, and the assignee acquires 
no title to the exempt property. If the cred- 
itor has a claim against it, he may prosecute 
that claim in a court which has jurisdiction 
over the property, which the bankrupt court 
has not.’” * * * ‘*The bankrupt court 
could not assume jurisdiction of the exempted 
property, and order it to be sold, but would 
require the favored creditors to pursue his 
remedy against such property in a forum that 
could lawfully reach it.’’ In another of the 
cases cited (Jn re Preson) the language of 
Green, J., is as follows: ‘*The bankrupt is 
remitted to such rights and remedies in the ex- 
empted property as any other man not a bank- 
rupt has in his own property, with this excep- 
tion: that this bankruptcy court will protect 
him in the enjoyment of his exempt property 
against all acts and claims contrary to the 
bankrupt law. Taking thedesignation of the 
assignee to be good, it follows that, in con- 
templation of law, the articles exempted 
never passed tothe assignee, and are not 
now, and never have been, in the possession 
of this court. The exemption as well as the 
assignment relates back to the filing of the 
petition. The excepted articles, in contem- 
plation of law, remain the property of the 
bankrupt, subject to all legal incumbrances. 
A lien on articles so exempted cannot be en- 
forced in the bankrupt court, because the 
court has no possession of the articles the 


8 In re Solomon, 2 Hughes, 164,10 N. B. R. 9, Fed. 
Case, No. 13,166; Jn re Judkins, 2 Hughes, 401, Fed 
Case, No. 7560; In re Garden, 98 Fed. Rep. 423. 
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lien affects. It has sent them beyond, or 
rather declined to receive them within, its 
jurisdiction, and would need to obtain juris- 
diction by setting aside the action of the as- 
signee before it could enforce the lien.’’® 

In a recent case,!° in the United States Dis- 
trict Court, N. D. Ga., where the bankrupt 
had, as to a certain creditor, waived his ex- 
emptions, as he might under the laws of 
Georgia, the opinion of that court delivered 
by Newman, District Judge, says: ‘‘The real 
difficulty presented to the court now is as to 
whether the bankrupt court will retain the 
property as to which the right of exemption 
would otherwise exist, and enforce the waiver 
obligations against it, or wheter it will sim- 
ply cut the exempt property out of the es- 
tate, set it apart and allow the parties to set- 
tle any peculiar rights that they may have 
against the exemption in other courts of com- 
petent jurisdiction. Itis urged that as the 
trustee in bankruptcy really gets no title to 
such property asis, by law, exempt, and as it 
is his duty to set it apart, and so report it, 
and there his duty ends, when his action in 
this respect is approved by the court, the duty 
of the courtin bankruptcyends.’’ And after 
considering the cases above quoted concludes 
as follows: ‘‘While the provision of the 
present act is not as full as the act of 1867, it 
is clearly declared (section 70) that title to 
exempt property does not pass to the trustee. 
It seems that the duty of the trustee is to set 
aside the bankrupt’s exemption, and to re- 
port the items and value thereof to the court 
for its approval, and when the exemption has 
been approved, and the bankrupt’s right to 
it finally determined, the property embraced 
in the exemption ceases to be a part of the 
assets administered by the court in connec- 
tion with the bankrupt estate.’’ Where the 
local law gives a lien upon specific property 
the lien is not destroyed by the proceedings 
in bankruptcy. In sucha case it has been 
intimated that, under the act of 1898 a court 
of bankruptcy could furnish a remedy equiv- 
alent to the action in the State court." 


9 In re Camp, 91 Fed. Rep. 745; Inre Bass, 3 Woods, 
882, Fed. Case, No. 1091; Jn re Preston, 6 N. B. R. 545, 
Fed. Case, No. 11.394; In re Poleman, 9 N. B. R. 376, 
Fed. Case, No. 11,247, 5 Biss. 526; Jn re Stevens, 5 N. 
B. R 298, Fed. Case, No. 13,892; Rix v. Bank, 2 Dill. 
pol Byrd v. Harold, 18 N. B. R. 487, Fed. Case, No. 

69. 


10 In re Camp, 91 Fed. Rep. 745. 
11 In re Kirby Dennis Co., 94 Fed. Rep. 818. 





Where, however, the laborer bas no lien for 
his wages and his claim is based only on the 
proviso in the State statute that the exemp- 
tion shall not prevail as against his claim, the 
question is not so easily disposed of. It was 
clearly the intention of congress, by the bank- 
rupt act of 1898, to enable the honest debtor, 
who is willing to surrender his property for 
the benefit of his creditors, to obtain a dis- 
charge from all his debts which are provable 
in bankruptcy and to leave him a reasonable 
amount for the immediate and temporary sup- 
port of his family, leaving that amount to the 
local laws. It is equally clear that it was the 
intention to provide for ‘‘workmen, clerks and 
servants,’’ by giving their claims for wages a 
uniform priority. The fair conclusion would 
seem to be that upon such priority they must 
rest, in the absence of a lien upon spsacific 
property, to the exclusion of any claim by 
them against exempt property through the 
court of bankruptcy. 
Arruur H. O’Connor. 
Washington, D. C. 








HABEAS CORPUS — EXTRADITION — SUFFI- 
CIENCY OF INDICTMENT—INFLUENCING 
JURORS—INDUCING WITNESS TO LEAVE 
STATE. 


ARMSTRONG v. VAN DE VANTER. 


Supreme Court of Washington, December 23, 1899. 


On habeas corpus, on requisition of a fugitive from 
justice from another State, it is the duty of the court 
to determine whether the indictment on which the 
requisition was based sufficiently charges a crime 
against the laws of the foreign State. A complaint 
charging an unlawfnl attempt to influence the decis- 
ion of a juror in a matter pending in court does not 
sufficiently charge a crime within a statute making it 
a crime to attempt to “corrupt ajuror by offering a 
gift, gratuity,” etc., since it fails to allege the means 
by which the influence was attempted. Where an in- 
dictment charging accused with attempting to induce 
a witness in a criminal case to leave the State so that 
he could not be produced in the case contains the 
complaint in such case in full, which fails to show a 
cause was pending, the indictment fails to charge ac- 
cused wita a crime; it being no crime to induce a wit- 
ness to leave the State except a cause be pending. 


DUNBAR, J.: In August, 1899, the appellant, 
being restrained of his liberty in King county, 
Wash., by the sheriff of said county and one Frank 
Tyrell, claiming to act as agent of the State of 
Illinois, filed his petition in the superior court 
praying for the issuance of a writ of habeas carpus. 
The writ was issued, but, after a hearing before 
the superior court, the petitioner was ordered re- 
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manded, and the proceedings dismissed. From 
this judgment the petitioner has appealed. 

The facts preceding the arrest of the petitioner 
are as follows: On the 18th day of May, 1899, 
an alleged complaint was filed before a justice of 
the peace in the city of Chicago, of which the 
following is a copy: 

State of Illinois, County of Cook, City of Chi- 
cago—ss.: The complaint and information of J. 
S. Taylor, of Chicago, in said county, made be- 
fore James C. Martin, Esquire, one of the justices 
of the peace in and for said county, on the 18th 
day of May, 1899. Said complainant, being first 
duly sworn, upon his oath says that, on or about 
the 14th day of May, A. D. 1899, in county and 
State aforesaid, a person about 5 feet 10 inches 
tall, medium complexion, whose Christian and 
surname is unknown to affiant, but whose person 
is well known, and who will be pointed out by 
affiant to the officer executing the warrant, did 
unlawfully attempt to influence the decision of 
your affiant, who was serving at that time as a 
juror in a matter pending in court; contrary to 
the form of the statute in such case made and 
provided. That this complainant has just and rea- 
sonable grounds to believe, and does believe, that 
said described person committed sald offense, 
and therefore prays that he may be arrested, and 
dealt with according to law. [Signed] John F. 
Taylor. 

‘Subscribed and sworn to before me this 18th 
day of May, A. D. 1899. James C. Martin, Jus- 
tice of the Peace. [Seal.]’’ 

The warrant was issued upon this complaint, 
which was never served, nor were any subsequent 
proceedings had before said justice of the peace 
on said complaint or warrant. At the June term, 
1899, of the criminal court of Cook county, an in- 
dictment was found against the appellant and 
Daniel Coughlin, the latter of whom it is conceded 
was the person attempted to be described in the 
complaint above referred to. It is unnecessary, 
in consideration of our view of the case, to set 
this indictment out in full, but in substance it 
charged the said Coughlin and Armstrong with 
unlawfully, feloniously, fraudulently. maliciously, 
wrongfully and wickedly conspiring together 
with a fraudulent and malicious intent to wrong- 
fully and wickedly do an illegal act injurious to 
the administration of public justice, viz., to hire a 
certain witness, to-wit, John F. Taylor, then and 
there a witness in acertain criminal cause wherein 
the people of the State of Illinois were complain- 
ants, upon the complaint and information of the 
said John F. ‘Taylor, to leave the State of Illinois, 
so that he, the said Taylor, could not then and 
there be produced as a witness at the examination 
of said defendant. Embodied in and made a part 
of the information is the complaint originally 
made by ‘l'aylor before Justice of the Peace Martin. 
Upon this indictment a requisition was issued by 
the acting governor of the State of Illinois on the 
governor of the State of Washington for the arrest 
of the said William Armstrong. The governor of 





the State of Washington honored the requisition, 
the arrest was made, and the appellant turned 
over to the custody of Tyrell, the agent of the 
State of Illinois. Upon the issuance of the writ, 
respondent sheriff, in his return, set forth copies 
of all the requisition papers filed with the gover- 
nor of Washington, as well as the warrant of the 
latter governor. The petitioner, replying to the 
return, pleaded, among other things, the statute 
law of the State of Illinois, and controverted the 
recitals contained in the warrant of the governor 
of the State of Washington regarding the requisi- 
tion papers on which said warrant purports to be 
based, claiming that his confinement, restraint 
and imprisonment are in violation of section 1 of 
the fourteenth amendment of the constitution of 
the United States, in that he is deprived of his 
liberty without due process of law, that he is de- 
nied the equal protection of the laws within the 
State of Washington, and that his arrest and re- 
straint are in violation of section 2 of article 4 of 
the constitution of the United States, and of sec- 
tions 5278 and 5279 of the Revised Statutes of the 
United States. 

The affidavit of John R. Tanner, not having 
been incorporated in the statement of facts, under 
the uniform decisions of this court cannot be con- 
sidered. 

The first assignment of error is that the court 
erred in holding that the executive authority of 
Illinois has demanded such petitioner, as a fugi- 
tive from justice, of the executive of the State of 
Washington, for the reason that it does not appear 
by the requisition papers that W. A. Northcott, 
the person making the demand, is, or was at the 
time of making the same, the executive authority 
of the State of Illinois. We think it sufficiently 
appears from the record, in consideration of the 
constitution and laws of Illinois, that the extradi- 
tion requisition was sufficiently attested by the 
executive authority of Illinois. 

The second and third assignments of error em- 
brace, in substance, the objection urged in the 
first. 

The fourth assignment is that the court erred 
in refusing to go into the question’ of the suffi- 
ciency of the purported indictment included in 
the requisition papers and in refusing to decide 
whether said purported indictment charges a 
crime against said petitioner. On this proposi- 
tion, after a somewhat extended, and also some- 
what unsatisfactory, examination of the authori- 
ties cited, we are forced to the conclusion that the 
superior court should have entered upon the in- 
vestigation of this question. So far as we have 
been able to determine, this question has not been 
squarely passed upon by the Supreme Court of 
the United States; certainly not in any of the 
eases cited. In Hx parte Reggel. 114 U. 8S. 642, 5 
Sup. Ct. Rep. 1148, 29 L. Ed. 250, the court ap- 
proached tiis question with the following sug- 
gestion: ‘In connection with this proposition, 
counsel discusses, in the light of the adjudged 
cases, the general question as to the authority of 
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a court of the State or territory in which the fugi- 
tive is found to discharge him-from arrest when- 
ever, in its judgment, the indictment, according 
to the technical rules of original pleading, is de- 
fective in its statement of the crime charged. It 
is sufficient, for the purposes of the present case, 
to say that by the laws of Pennsylvania every in- 
dictment is to be deemed and adjudged sufficient 
and good in law which charges the crime sub- 
stantially in the language of the act of assembly 
prohibiting its commission, and prescribing the 
punishment therefor, or, if at common law, so 
plainly that the nature of the offense charged may 
be easily understood by the jury; and that the in- 
dictment which accompanied the requisition of 
the governor of Pennsylvania does charge the 
crime substantially in the language of her statute.” 
It is claimed in this case that there is no crime 
charged, substantially or otherwise, under the 
laws of the State of Illinois; so that no light can 
be obtained from the case cited. In Roberts v. 
Reilly, 116 U.S. 80, 6 Sup. Ct. Rep. 291, 29 L. Ed. 
544, after referring to section 5278 of the Revised 
Statutes, the court says: ‘‘It must appear, there- 
fore, to the governor of the State to whom sucha 
demand is presented, before he can lawfully com- 
ply with it: First, tbat the person demanded is 
substantially charged with a crime against the 
laws of the State from whose justice he is alleged 
to have fled, by an indictment or affidavit, certi- 
fied and authentic, by the governor of the State 
making the demand; and, Second, that the person 
demanded is a fugitive from justice of the State 
the executive authority of which makes the de- 
mand. The firstof these prerequisites is a ques- 
tion of law, and is always open, upon the face of 
the papers, to judicial inquiry, on an application 
for a discharge under a writ of habeas corpus. 
The second is a question of fact which the gov- 
ernor of the State from whom the demand is made 
must decide upon such evidence as he may deem 
satisfactory. How far his decision may be re- 
viewed judicially in proceedings in habeas corpus, 
or whether it is not conclusive, are questions not 
settled by harmonious judicial decision, or by any 
authoritative judgment of this court.” It is a 
little difficult to understand to what the last sen- 
tence in this quotation refers, whether to the first 
or second question discussed. But, in any event, 
the announcement is that, before the requisition 
can issue, the person demanded must be substan- 
tially charged with a crime against the laws of 
the State from which he has fled. Butthe matter 
actually decided by the court is found from the 
further expression to this effect: ‘It is conceded 
that the determination of the fact by the execu- 
tive of the State in issuing his warrant of arrest 
upon a demand on him, made on the ground 


whether the writ contains a recital of an expres- - 


sion finding to that effect or not, must be regarded 
as sufficient to justify the removal until the pre- 
sumption in its favor is overthrown by contrary 
proof. Further than that it is not necessary to 
go in the present case,’’—citing Ex parte Reggel, 





supra. And it is further decided that the partic- . 


ular indictment under question must charge a 
crime under and against the laws of the demand- 
ing State. In Pearce v. Texas, 155 U. S. 311, 15 
Sup. Ct. Rep. 116, 39 L. Ed. 164, it can be gath- 
ered from the syllabus that the question of the 
sufficiency of the indictment should be left en- 
tirely to the demanding State, but the opinion it- 
self will not bear out this proposition. It goes to 
the extent of holding that, where the indictment 
is in substantial conformity with the statute of the 


‘demanding State, the defendant shall not be dis- 


charged. It is true that a majority of the judges 
of the circuit court went further in this direction 
than did the opinion written by Simpkins, J., but 
Chief Justice Fuller, in a very brief opinion, after 
reciting the opinion of the lower court, concludes 
as follows: ‘*The question resolved itself, there- 
fore, into one of the validity of the statute on the 
ground of its repugnancy to the constitution, and 
the court of appeals declined to decide in favor of 
its validity. * * * What the State court did 
was to leave the question as to whether the statute 
was in violation of the constitution of the United 
States, and the indictments insufficient accord- 
ingly, to the demanding State. Its action in that 
regard simply remitted to the courts of Alabama 
the duty of protecting the accused in the enjoy- 
ment of his constitutional rights, and, if any of 
these rights should be denied bhim,—which is not 
to be presumed,— he could then seek his remedy 
in this court.’’ This case is referred to in Whitten 
v. Tomlinson, 160 U.S. 231, 16 Sup. Ct. Rep. 297, 
40 L. Ed. 406, in which the question was presented 
whether, in a case where the court in which the 
indictment was found had jurisdiction of the of- 
fense, it was sufficient to make it the duty of the 
courts of the United States to decline interposi- 
tion by writ of habeas corpus, and it was held that 
under such circumstances the courts of the United 
States would leave the question of the lawfulness 
of the detention of the prisoner to be inquired 
into and determined in the first instance by the 
courts of the State. This case, like the other 
United States cases on this subject, is not very 
clear on the proposition involved here, but there 
is no distinction announced between the powers 
of the demanding and the fugitive States in this 
respect. 

We have not overlooked the citation of 2 
Moore, Extrad. § 638, which is to the effect that 
‘* * * itis believed that there is no case in 
which a court has, on habeas corpus, discharged 
a fugitive from custody on a rendition warrant on 
the ground that an indictment accompanying the 
requisition did not constitute or contain a suffi- 
cient charge of crime.’’ The author, however, 
certainly did not intend this to be an unequivocal 
announcement of the law, but evidently had ref- 
erence to some distinction between the examina- 
tion of an indictment and that of an affidavit, for 
the cases which he cites in support of the text, 
viz.: People v. Brady, 56 N. Y. 182, and People 
v. Donohue, 84 N. Y. 438, clearly announce the 
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other doctrine; for while it was held in People 
v. Donohue, supra, that where the papers upon 
which a warrant of extradition was issued were 
withheld by the executive, the warrant itself 
could only be looked to for the evidence that the 
essential conditions of its issue have been com- 
plied with, the court, in passing upon the propo- 
Sition under discussion here, said: ‘And hence 
we have held that, where the preliminary papers 
upon which a warrant of extradition has been 
granted are produced, and are before us, it is our 
right and our duty to examine them, and judge 
and determine, when our process is invoked, 
whether they are stfficient, under the law, to 
justify the warrant of extradition,’’—citing Peo- 
ple v. Brady, 56 N. Y. 182. And the court re- 
affirms that doctrine by saying: ‘Our ruling in 
this respect has not escaped criticism (Leary’s 
case, 6 N. Cas. 44), but an opposite conclusion, 
which would make the determination of the exec- 
utive final, even though the papers produced 
clearly showed that the essential preliminaries of 
the law were unfulfilled, does not yet commend 
itself to our judgment.’* Church Hab. Corp. § 
480, in discussing this question says: ‘The war- 
rant of the governor is prima facie evidence, at 
least, that all necessary legal. prerequisites have 
been complied with; and, if the previous pro- 
ceedings appear to be regular, such warrant is, 
as a general rule, conclusive evidence of the right 
to remove the prisoner to the State from which 
he fled.”’—reference being made, to sustain this 
proposition, to the cases cited by him to sustain 
the first proposition that the warrant is prima 
JSacie evidence of compliance with legal prerequi- 
sites. Upon examination it is found that these 
cases only sustain the first proposition. For in- 
stance, the first case cited—Davis’ case, 122 Mass. 
324—seems, in the syllabus, to indicate that the 
regularity of the proceedings is conclusive evi- 
dence of the right toremove. But the opinion 
itself does not lay down such a rule, and the 
broad announcement in the syllabus is qualified 
by the announcement in the opinion of the re- 
quirement that a crime must substantially be 
charged. Tbe court says: ‘‘When an indictment 
appears to have been returned by a grand jury, 
and is certified as authentic by the governor of 
the other State, and substantially charges a crime, 
this court cannot, on habeas corpus, discharge 
the prisoner because of formal defects in the in- 
dictment, but the sufficiency of the charge as a 
matter of technical pleading is to be tried and de- 
termined in the State in which the indictment 
was found;” citing Jn re Clark, 9 Wend. 212. 
And, continuing, it issaid: ‘And as this ground 
is conclusive against the petitioner, itis unnec- 
essary to consider whether the warrant of the 
governor of this commonwealth, issued upon the 
judgment and certificate of the governor of 
Vermont, would preciude the court from inquir- 
ing and determining whether the indictment was 
defective in substance.’ So that it seems that 
the very question at issue here was not passed 





upon in that case. Then the court proceeded to 
distinguish the cases of People v. Brady, supra, 
and Ex parte Smith, 3 McLean, 121, Fed. Cas. No. 
12,968,—both cases where no crime had been sub- 
stantially charged—from the case then under con- 
sideration; and the other cases cited bear no 
more directly upon the question in point here 
than does the Davis case, with the exception of 
the Leary case,6 Abb. N. Cas. 43. Butit is easy to 
determine what the view of Church was on the sub- 
ject, for, after the statements above referred to, 
he continues: ‘But after the governor has is- 
sued his warrant, and the fugitive has been ar- 
rested by virtue of such warrant, it is competent 
for the courts of either State, on habeas corpus, to 
look into the papers, and, if they show no legal 
cause of detention, to discharge the prisoner;’’ 
citing In re Cook (C. C.), 49 Fed. Rep. 833, and 
People v. Brady, 56 N. Y. 182, and many other 
cases. 

But the fact that the United States Supreme 
Court has in many instances passed upon the 
sufficiency of indictments, although the question 
under discussion was not raised or decided, indi- 
eates the opinion of the Supreme Court of the 
United States on that proposition; for if it were 
held that the sufficiency of the indictment could 
not be inquired into, at least so far as determin- 
ing whether or notacrime had been committed 
under the allegations of the indictment, the very 
question passed upon by the Supreme Court of 
the United States would not have been essential 
questions. ‘The question has been squarely de- 
cided by several of the State and federal courts, 
notably in People v. Brady, 56 N. Y. 182, where 
the court expressed itself in the following terse 
and decisive language: ‘Heis entitled, in com- 
mon with all citizens, to such protection as the 
law gives to.all; and, while the reversal of the 
proceedings may lead to the escape of an offen- 
der, we cannot close our eyes to the fact that 
criminal prosecutions for false pretenses are often 
perverted to the accomplishment of personal and 
private ends. It would be a dangerous precedent 
if it should be held that a man could be deprived 
of his liberty, and removed to another State, 
upon an accusation so vague and unsatisfactory 
as is contained in the affidavits of thiscase. It is 
a reasonable rule, supported by obvious consid- 
erations of justice and policy, that, when a sur- 
render is sought upon proof, by affidavit, of a 
crime, the offense should be distinctly and plainly 
eharged. Security to personal liberty demands 
this, and the State will meet the full measure of 
its obligation under the federal constitution if it 
requires this before consenting to the arrest and 
removal of alleged offenders.”’ It seems to us 
that the reasoning in this case is unanswerable, 
and, even if the authorities were conflicting, we 
should be inclined to follow it. Equally plain 
and convincing is the following language used by 
thecourtin Re Terrell (C. C,),51 Fed. Rep. 213, 
to-wit: ‘“There is good cause for holding that this 
power should be exercised liberally whenever the 
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judge before whom the questions are raised on 
application for a warrant of removal or on a 
habeas corpus is satisfied from the face of the 
indictment that were such an indictment before 
him for trial, and demurred to, he would quash 
it. This is a country of vast extent, and it would 
be a grave abuse of the rights of the citizen if, 
when charged with alleged offenses, committed, 
perbaps, in some place he had never visited, he 
were removable to a district thousands of miles 
from his home, to answer to an indictment fatally 
defective on any mere theory of a comity which 
would require the sufficiency of the indictment 
to be tested only in the particular court in which 
itis pending. Norshould the mere novelty of 
the points raised be held to preclude the court 
before which comes the question of removal from 
passing upon them, when it has no doubt as to 
how it would pass upon them if the cause were 
pending before it.’’ To the same effect is Hx parte 
Hart, 11 C. C. App. 165, 63 Fed. Rep. 249. This 
is a case from this State where requisition was 
made on the governor of Maryland. This case 
also disposes of the question of the sufficiency of 
the affidavit by a private individual. The court, 
in concluding its remarks, says: ‘*The claim that 
the act of the governor of a State in issuing his 
warrant of removal is conclusive, and that the 
presumption is he had the necessary papers, duly 
authenticated, before him, when he acted, cannot 
be assented to. The act of the governor can be 
reviewed, and, if be has not followed the direc- 
tions and observed the conditions of the consti- 
tution and laws of the United States pertinent to 
such matters, can be set aside as void.*’ It is evi- 
dent that he has not followed the laws of the 
United States if the record does not show that the 
party demanded has committed a crime. In any 
event, the party demanded may be, and fre- 
quently is, a bona fide resident and citizen of the 
State upon which the requisition is made; and to 
hold that such party should be discriminated 
against in the administration of criminal law, 
and should be deprived of the rights and privil- 
eges under the law which are accorded to other 
citizens charged with crime, is not in keeping 
with the spirit of our law or the genius of our 
government, and would unnecessarily tend to a 
subversion of personal liberty. 

The conclusion reached that the court has a 
right to inquire into the sufficiency of the indict- 
ment brings us to the investigation of questions 
affecting the substance of the extradition proceed- 
ings and the validity of the complaint upon 
which the indictment was founded. The section 
of the federal law on which the defendant in this 
case must be extradited, if at’ all, is as follows: 
‘Sec. 5278. Whenever the executive authority of 
any State or territory demands any person asa 
fugitive from justice of the executive authority of 
any State or territory to which such person has 
fled, and produces a copy of an indictment found 
or affidavit made before a magistrate of any State 
or territory charging the person demanded with 





having committed treason, felony or other crime, 
certified as authentic by the governor or chief 
magistrate of the State or territory from whence 
the person so charged has fled, it shall be the 
duty of the executive authority of the State or 
territory to which such person has fled to cause 
him to be arrested and secured and to cause 
notice of the arrest to be given to the executive 
authority making such demand or to the agent of 
such authority appointed to receive the fugitive, 
and to cause the fugitive to be delivered to such 
agent when he shall appear.”” This law was en- 
acted by congress to make operative section 2 of 
article 4 of the constitution of the United States, 
which is as follows: ‘A person charged in any 
State with treason, felony or other crime, who 
shall flee from justice, and be found in another 
State, shall, on the demand of the executive au- 
thority of the State from which he fled, be de- 
livered up to be removed to the State having ju- 
risdiction of the crime.”’ The basis of the right 
of extradition, it will be seen, is the allegation 
in the indictment or affidavit that a crime 
has been committed by the person sought to be 
indicted. A pertinent question, then, is, is the 
defendant here legally charged with the com- 
mission of a crime under the laws of the State of 
Illinois by the indictment which is made a part 
of the record? We think this question must be 
answered inthe negative. The indictment is 
based upon a complaint made before Justice of 
the Peace Martin, by Taylor, and has been set 
forth above. Itis earnestly contended by the ap- 
pellant that the description is not sufficient; that 
‘ta person about five feet ten inches tall, medium 
complexion, whose Christian and surname is 
unknown to affiant, but whose person is well 
known, and who will be pointed out by the affiant 
to the officer executing the warrant,” is not suffi- 
ciently definite, and that no particular person is 
therein described. Had the complaint, in other 
particulars, been sufficient, we are not certain that 
we should discharge the appellant on this defect 
alone, but in other respects no crime seems to 
have been charged. The person attempted to be 
described is charged wtth unlawfully attempting 
to influence the decision of affiant, who was serv- 
ing at that time as a juror in a matter pend- 
ing in court, contrary to the form of the stat- 
ute in such cases made and provided. It ap- 
pears from the record that no arrest had been 
made at the time the indictment which is 
based upon this complaint was founded, and it 
may have been, especially considering the meag- 
erness of the description, that no arrest ever 
would be made, and that there could be no at- 
tempt to conspire for the purpose of hiring a 
witness to leave the State to evade testifying in 
the alleged proceeding. In addition to this, the 
defendant is not informed by the complaint what 
court it was in which the matter was pending— 
whether it was a court in Cook county or in the 
State of Illinois—and indeed, for all the informa- 
tion that the complaint gives, it might have been 
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a court anywhere in any of the States of the 
Union, and while, under the uniform practice, 
many of the refinements of the criminal law 
which tend to defeat the ends of justice have 
been swept away, yet the other extreme must not 
be reached of holding a defendant answerable to 
the law when he is not charged with any crime. 
In those jurisdictions where the reformed prac- 
tice prevails, a statement of facts has been sub- 
stituted for the technical requirements of the 
common law; but here there is no statement of 
facts to which the accused can turn to aid him in 
preparing his defense in the matters to which we 
have above referred. 

The section of the Illinois statute upon which 
this complaint was based is as follows: ‘‘ Whoever 
corrupts or attempts, directly or indirectly, to 
corrupt any master in chancery, auditor, juror, 
arbitrator, umpire or referee, by giving, offering 
or promising any gift or gratuity whatever, with 
intent to bias the opinion or influence the decis- 
ion of such master in chancery, auditor, juror, 
arbitrator, umpire or referee in relation to any 
matter pending in the court, * * * shall be 
imprisoned in the penitentiary not exceeding five 
years, or fined not exceeding one thousand dol- 
lars and confined in the county jail not exceeding 
one year.”’ 1 Starr & C. Ann. St., p. 764, § 33. 
It is true that a complaint made to a justice of 
the peace will not be scrutinized as critically as 
will an indictment by a grand jury, nor will it be 
required to follow as vlosely rules of technical 
pleading. But even a complaint made to a justice 
of the peace, to give the justice jurisdiction, must 
state the facts which, under the law, constitute a 
crime. Under the statute above cited it is not a 
crime to unlawfully attempt to influence the de- 
cision of a juror in a matter pending in court, but 
the crime is to attempt to corrupt, not by unlaw- 
fully influencing, but by unlawfully influencing 
how? ‘The statute is not silent as to the mode. 
Many willful attempts to corrupt and influence 
the decision of a juror might be conceived of that 
would not fall under the ban of this statute, and 
there might be many unlawful attempts to influ- 
ence a juror without any attempt whatever to cor- 
rupt. For instance, talking before a juror about 
the merits of a case for the purpose of influenc- 
ing him. Such an act would be unlawful, and 
doubtless would subject the offender to punish- 
ment for contempt; or an attorney might delib- 
erately misstate the evidence in the case, and in- 
stances of this character of offenses might be 
multiplied. But certainly such would not be 
crimes falling within the purview of this statute, 
and yet, as far as this complaint informs us, the 
defendant might have been charged with one of 
the offenses instanced. But the statute leaves 
nothing to conjecture, or to the discretion of the 
court, for it plainly provides that the attempt to 
corrupt und unlawfully influence must be by giv- 
ing. offering or promising some gift or gratuity. 
Through these agencies alone must the corrupt- 
ing influence be obtained or attempted. Itis also 





contended by the respondent that under the law 
of Illinois it is sufficient to charge the crime in 
the language of the statute. However that may 
be, a glance at the law and the complaint shows 
that the offense was not charged in the language 
of the statute. . 

It is insisted by the respondent that the plead- 
ing of the complaint in this instance was a mat- 
ter of inducement, and that in such cases that 
particularity is not required that is required in 
charging the crime to which the respondent is to 
answer, and many citations are made in support 
of that proposition, notably 2 Bish. New Cr. Proc. 
904, where the rule is announced as follows: ‘*The 
following distinction, if borne in mind, will be 
helpful to a proper understanding of this entire 
subject: The averments are necessarily and al- 
ways of two classes—those which disclose a foun- 
dation for the commission of the offense, and 
those which charge the offense itself. By the 
universal rules of criminal pleading, the former, 
commonly called ‘inducement,’ may be general 
in terms, and be either introduced or not, by 
‘whereas.’ ‘The latter must be full, direct and 
specific’’—and the cases cited are to the same 
effect. But the trouble with this particular case 
is, that while the indictment might have been 
held sufficient if a general reference had been 
made to the matter which is pleaded by way of 
inducement, the pleader did not see fit to do this, 
but pleaded in full the complaint upon which the 
indictment is based, and the complaint showing 
affirmatively that there was no jurisdiction in thé 
justice of the peace to issue the warrant for the 
arrest of the defendant, there could have been no 
trial pending to base the indictment upon which 
is presented against the defendant in this case. 
The whole record, then, affirmatively showing 
lack of jurisdiction in the justice of the peace to 
try the original case, the indictment must be held 
to be illegal and void, as the defendant is not 
charged. with any crime. It is not crime to at- 
tempt to induce a person to leave the State. — It is 
a crime only when such attempt ‘is made for the 
purpose of injuriously affecting the administra- 
tion of public justice in a cause pending. The 
judgment will be reversed, with instructions to 
the lower court to discharge the defendant. 


Notrr.—Recent Cases on Habeas Corpus in Extra 
dition Proceedings and Conflicts Between State and 
Federal Courts.—The question whether an indictment 
was properly framed under a State law, and whether 
the acts charged therein constituted the crime under 
the State statute for which defendant was convicted, 
cannot be raised in the federal court on petition for a 
writ of habeas corpus. Inre Welch (U.S.C. C.), 57 
Fed Rep. 576. State courts and the judges thereof 
have no jurisdiction or power to discharge on habeas 
corpus persons who are held in custody by the 
authority of the federal courts, or the com- 
missioners thereof, or by officers of the United 
States acting under the laws thereof; and this is 
true even though the judgments and orders of 
the federal courts or the commissioners are illegal. 
Copenhaver v. Stewart, 118 Mo. 377, 24 S. W. Rep. 
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161. The question whether a State court has juris- 
diction ‘over a pilot indicted for manslaughter, in 
causing the death of a person on another boat by 
causing the boat in his charge to collide therewith, 
cannot be raised by habeas corpus, when the prisoner 
may raise it by appeal or otherwise in the State 
courts, and may earry it thence, should the decision 
be adverse, to the United States Supreme Court by 
writ of error. In re Welsh (U. S. C. C.), 57 Fed. 
Rep. 576. A federal court, having before it, on habeas 
corpus, persons arrested under a State law alleged to 
be in conflict with the federal constitution, will not, 
on the ground of comity, remand them to the State 
courts. Ex parte Jervey (U.S.C. C.), 66 Fed. Rep. 
957. Whether or not an indictment sufticiently 
charged the crime of murder in the first degree was 
for the State court to determine, and the decision 
will not be reviewed on habeas corpus in the federal 
courts. Bergemann v. Backer, 157 U. S. 655, 15 8S. 
C. Rep. 727. Repugnaney of a State statute to the 
constitution of the State does not authorize a writ of 
habeas corpus from a United States court, unless pe- 
titioner is in custody by virtue of the statute, and it 
also conflicts with the constitution of the United 
States. Andrews v. Swartz, 156 U. 8. 272, 15 S. C. 
Rep. 389. An error of a State court in imposing 
judgment in a criminal case,involving the construc- 
tion of statutes, information, and verdict, cannot be 
corrected on habeas corpus in federal courts on the 
ground that defendant was deprived of his liberty 
without due process of law. Jn re Maldonado (U. 8S. 
C. C.), 63 Fed. Rep. 825. Where a State court, hav- 
ing jurisdiction of the offense and person, enters on 
the trial of a criminal case under a. statute not re- 
pugnant to the constitution of the United States, no 
mere errorinthe conduct of the trial will give a 
United States court jurisdiction to review the pro- 
ceedii.g on habeas corpus. Andrews v. Swartz, 156 
U. S. 272,15 5. C. Rep. 389. A person under in- 
dictment for crime in Connecticut, who has been ex- 
tradited from Massachusetts, will not be discharged 
on habeas corpus by the federal courts on the ground 
that the indictment is invalid, or that petitioner was 
not a fugitive from justice, until such questions have 
been first passed on by the State court. Ex parte 
Whitten (U. 8. C. C.), 67 Fed. Rep. 230. Where a 
State court has jurisdiction of the offense and of the 
accused, and proceeded under a statute not repug- 
nant to the constitution of the United States, the cir- 
cuit court of the United States cannot interfere, by 
means of a writ of habeas corpus, with the execution 
of the sentence, on the ground that the indictment 
was defective. Bergemann v. Backer, 157 U. S. 655, 
15 8. C. Rep. 727. Except in cases of urgency, one 
in custody under process from a State court should 
not be released by a federal court on habeas corpus, 
on the ground that the crime with which he is 
charged is within the exclusive jurisdiction of the 
federal courts, or that he is detained in violation of 
the federal constitution; but the decision of the high- 
est court in the State should be obtained on the ques- 
tion, and this, if adverse, may be reviewed by the 
Supréme Court of the United States. People of 
State of New York v. Eno, 155 U. 8. 89, 15 S. C. 
Rep. 30. On habeas corpus to release one held under 
commitment for extradition by a commissioner, the 
only matter of evidence to be considered is whether 
there was any legal evidence at all upon which the 
commissioner could decide that there was evidence 
sufficient to justify commitment. Zz parte Bryant, 
167 U. S. 104, 17S. C. Rep. 744. A- writ of habeas 
corpus can only reach error in proceedings for ex- 





| tradition which is fatal to the jurisdiction of the 


officer entertaining them, over the person of the ac- 
cused or the subject-matter of the accusation. Stern- 
aman v. Peck (U.S. C. C. of App.), 80 Fed. Rep. 
883. One committed bya commissioner to await the 
action of the secretary of State cannot be released on 
habeas corpus if the commissioner had before him 
legal evidence on which to base hig judgment, and it 
appears that he decided that defendant had com- 
mitted one of the offenses charged, and that sueh of- 
fense was covered by the extradition treaty. In re 
Bryant (U.S.C. C.). 80 Fed. Rep. 282. In a pro- 
ceeding in habeas corpus on behalf of an alleged fugi- 
tive from justice, if it appears that the warrant for 
his surrender has been revoked he must be dis- 
charged, and the grounds of such revocation cannot 
be inquired into. State v. Toole (Mion.), 72 N. W. 
Rep. 53. On habeas corpus to test the validity of im- 
prisonment under extradition proceedings, the guilt 
of the prisoner cannot be inquired into. Zz parte 
Devine (Miss.), 22 South. Rep. 38. A prisoner held 
under extradition proceedings cannot, on habeas 
corpus, except tothe return of the officer on the 
ground that the warrant shows no affidavit or indict- 
ment charging him with a crime in the State from 
mhich he fled. Hx parte Devine (Miss.), 22 South. 
Rep. 3. Under Code 1892, sec. 2162, which provides, 
in cases of extradition, that the demand of the exec- 
utive of the State where the crime is charged shall 
be accompanied by acopy of the affidavit or indict- 
ment, certified as authentic by such executive, the 
prisoner may, on habeas corpus, traverse the return 
of the officer, and show that at the time of issuing 
the warrant the governor had received no copy of an 
affidavit or indictment certified as required. Hx parte 
Devine ( Miss.), 22 South. Rep. 3. A federal court 
will not, on habeas corpus, discharge one held for in- 
terstate extradition under acharge of crime, where 
the extradition papers show that nov right secured to 
the prisoner by the constitution or laws of the United 
States has been violated. Ex parte Dawson, 28 C.C. A. 
681,83 Fed. Rep.306. In habeas corpus for the discharge 
of a prisoner held under an extradition warrant 
issued by the governor of the State, the federal court 
will not consider any matters of defense to the in- 
dictment upon which the extradition is based, nor a 
charge that the requisition proceedings are instigated 
by malice, and intended to annoy and harass the pe- 
titioner. In re Bloch. 87 Fed. Rep. 981. In habeas 
corpus for the discharge of a prisoner held under an 
extradition warrant issued by the governor of a 
State, in conformity with the requirements of the act 
of congress, a recital in the warrant that the prisoner 
is a fugitive from justice wiil be taken as true until 
overcome by satisfactory proof. In re Bloch, 87 Fed. 
Rep. 981. In habeas corpus for the discharge of a 
prisoner held under an extradition warrant issued by 
the governor of a State, the questiun of the pris- 
oner’s identity cannot be raised by demurrer to the 
return of the officer to the writ. Jn re Bloch, 87 Fed. 
Rep. 981. The fact that the alleged offender had given 
bond in bail troverin a suit against him for the 
recovery of the goods involved in the criminal charge 
constituted no legal reason for his release, and evi- 
dence thereof was inadmissible. Barringer v. Baum’ 
(Ga.), 30 S. E. Rep. 524. An indictment froma sister 
State, duly authenticated by the proper authorities 
of that State, accompanied by requisition papers in 
due form, raises the presumption that it conforms to 
the-laws of said State in charging 4 crime, and the 
burden ison the petitioner to show ‘the contrary. 
Barranger v. Baum (Ga.), 30S. E. Rep. 524. If an 
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indictment which forms the basis of extradition pro- 
ceedings substantially charges a crime in conformity 
to the laws of the demanding State, the prisoner 
should not be released, however defective such in- 
dictment may be either at common law or under the 
well known rules of criminal procedure. Barranger 
v. Baum (Ga.), 30S. E. Rep. 524. In the trial of a 
habeas corpus, sued out for the liberation of one who 
is sought to be extradited for the violation of the 
criminal laws of another State, evidence as to the 
motives or purposes of the prosecution is inadmissi- 
ble. Barranger vy. Baum (Ga.), 30S. E. Rep. 524. In 
a judicial inquiry as to what are the Jaws of a State 
seeking to extradite the petitioner, the courts are not 
restricted to the rigid rule of considering only such 
testimony as has been formally tendered in evidence, 
but may seek the best sources of information at their 
command to ascertain the laws of the demanding 
State on the subject. Barranger v. Baum (Ga.), 80 
S. E. Rep. 524. The guilt or innocence of the pris- 
oner is notin question, but merely whether he is 
duly charged with crime in the demanding State; and 
hence, on habeas corpus, proof of an alibi is not ad- 
missible, but proof that the prisoner when he com- 
mitted the crime was not actually, but ony con- 
structively, in the demanding State, is admissible. 
Ex parte Larney, 4 Ohio N. P. 304. In a habeas corpus 
proceeding to release a person arrested on an extra- 
dition warrant, the admission of certified copies of 
the requisition and all papers relating thereto, if 
error, is harmless, where the warrant was sufficient 
on its face, and the papers offered tended to prove a 
strict compliance with the law. Ex parte White 
(Tex.), 468. W. Rep. $39. 








JETSAM AND FLOTSAM. 


TRADE NAMES. 

The Supreme Court of Nebraska, in a very unsatis- 
factory opinion (Miskell v. Prakap, 79 N. W. Rep. 552), 
has decided that where a plaintiff has built up a busi- 
ness, which has become well known by the name or 
designation of the “Racket Store,” and the defendant 
then epens a store close by, which he styles the ““‘New 
York Racket Store,” the words ‘‘New York” being 
printed in very small letters, there has been no in- 
fringement of the plaintiff’s rights. The evidence in 
the case tended to show that the use of the word 
“racket” was very common in the district for the 
designation of such stores as those of the plaintiff and 
defendant. The court must have based its decision 
on this ground alone. Itsays: ‘In some cases it has 
been decided that such designations are but descrip- 
tive in their character, and subsequent similar use by 
a near rival will not be enjoined at the instance of one 
who had made the prior selection and application.” 
See Cray v. Koch, 2 Mich. N. P. 419; Choynski v. 
Cohen, 39 Cal. 501.—American Law Register. 


WHEN DOES THE TWENTIETH CENTURY COMMENCE? 

Many of the lay publications, and even thé law jour- 
nals, have fallen into beated discussions on this ques- 
tion. We recently read a discussion of it in one of the 
leading legal publications of Germany. It is strange 
that, like questions in theology, in medicines, and 
even in science, a mere question of counting on one’s 
fingers can evoke such stupid wranglings. The ques- 
tion would possibly be unwortby of attention if a 
learned professor of astronomy in the university of 











Chicago had not publicly taken the position that the 
twentieth century commences on the first of January, 
1900. The first century began with the first day of the 
year 1, and ended—not with the last day ofthe year 
99, for that completed the span of ninety nine years 
only, but ended with the last day of the year 100, 
which completed the span of one hundred years. So 
the second century began with the first day of the year 
101, and ended with the last day of the year 200. And 
so on through each succeeding century. The close of 
the year 1899 does not complete the span of nineteen 
centuries; one more year is necessary to that, and, 
consequently, that year belongs to the nineteenth cen- 
tury. The twentieth century begins with the year 
1901, just as the first century began with the year 1, 
and just as the second century began with the year 
101. In order to vindicate the count of the Chicago 
professor, you must antedate each year by one, from 
the beginning to the end of the Christian era, and in 
order to do that you must commence with the year 0. 
That will fix it. If the Chicago professor will ante- 
date the count and begin with the year 0, he can bring 
his calculations out al! right and vindicate his conclu- 
sion that the year 1900 is the first year of the twentieth 
century. If the astronomy of this brilliant star gazer 
and interrogation points is no more accurate than his 
capacity to count on his fingers, it would make Tycho 
Brahe turn over in his coffin.—American Law Re- 
view. 


DOUBLE EMPLOYMENT OF AGENT. 


There is a difference of opinion on the question as 
to whether the same agent may ever be employed by 
the buyer and the seller in a single transaction. Upon 
this point the charge given in Gracie v. Stevens, New 
York Law Journal, Dec. 29, 1899, seems accurately to 
present the test applied in New York. The plaintiff 
had acted as agent both for the buyer and for the de- 
fendants, who were the sellers. The jury were told 
that, if the plaintiff was employed by the defendants 
merely to find a buyer, he was entitled to their ver- 
dict; if, however, his acting for the defendants re- 
quired the slightest use of his own discretion, he 
could not recover. This test is well recognized in 
New York. Empire State Ins. Co. v. American Cen- 
tral Ins. Co., 1388 N. Y. 446. In many jurisdictions, 
however, it is disregarded. Jansen v. Williams 
(Neb.), 55 N. W. Rep. 279; Porter v. Woodruff, 36 N. 
J. Eq. 174. See 9 Harv. L. Rev. 349. 

On principle the New York test seems open to grave 
objections. Itis a fundamental doctrine of agency 
that the relation between principal and agent is fidu- 
ciary in its nature. Whoever, therefore, is employed 
as an agent owes to his employer the utmost diligence 
in dealings in his behalf. This, of course, requires 
an intelligent business method on the agent’s part. 
Now while in any case the business to be done may be 
simple and known in detail to the agent, there is al- 
ways the possibility of an unexpected situation re- 
quiring the use of discretion. The possibilities of 
the principal case seem amply to illustrate the point. 
Granting that the plaintiff was employed merely to 
find a purchaser, two such may appear who are not 
equally responsible. Now, if he also be acting for 
the less responsible, the conflict of intere:.ts is appar- 
ent. He cannot, with the loyalty which he owes to 
the defendant, recommend the less responsible; nor 
can he, in good faith to the buyer for whom he is 
acting, do less than his utmost for him. In short, 
unless these contingencies are entirely disregarded, 
we can only say that, when one may act for one side 
in a perfectly mechanical capacity, he may also act for 
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the other; but then the fiduciary nature of the former 
relation is gone, and the case is not one of real agency. 
There is no real agent who cannot use discretion in 
an unexpected situation. When both parties consent 
toa double employment, it isa different question; 
but itis to be regretted that the cases do not uni 
formly appreciate that the fiduciary relation between 
principal and agent is incompatible with a double 
employment of the agent.—Harvard Law Review. 








BOOK REVIEWS. 


SHRISTIAN SCIENCE. An Exposition of Its Legal As- 
pects, and a Plea for Children and Other Helpless 
Sick. 

‘The author, William Purrington, is a lecturer in 

Bellevue Hospital Medical College, and in the New 
York College of Dentistry upon law in relation to 

medical practice, and the author of a system of legal 

medicine. We presume Prof. Purrington is both a 

lawyer and a doctor, and seems to be a believer in the 

usefulness of both of these professions, but decidedly 
not a believer in Christian Science, especially in the 
species taught by Mrs. Eddy, whose book on science 
and health seems to de the standard authorities 
among most of the Christian Science cult. The au- 
thor has gone quite thoroughly into the law pertain- 
ing to the practice of medicine, the responsibilities 
before the law of regular practitioners, and of quack 
practitioners. The general trend of the decisions 
seems to be that Christian Science healers are not 
medical practitioners at all, within the meaning of 
most State statutes, their action being rather negative 
than positive, their teachings being to abstain from 
medicine and rely entirely upon prayer and divine 
intercession. The Nebraska Supreme Court, how- 
ever, in 1894, took a different view of the question 

(State v. Buswell), and argues that, as Christian Sci- 
ence healers expect and receive remuneration for 
their services, they are not performing a religious 

duty, citing Acts VIII, 18-28, where Peter said: 
‘Thy money perish with thee, because thou hast 
thought that the gift of God may be purchased with 
money,” but are medical practitioners. The ques- 
tion, however, is full of difficulties. Mental in- 
fluence upon physical ailments cannot be successfully 
denied. Remind one constantly that he is sick, and he 
will not long remain well. Divert one’s mind from 
his ailments and recovery often follows without the 
intervention of a physician. Let a child be frequently 
told he is a fool, he is likely to become one. The same 
rule may apply to adults. One of strong will power 
may so constantly remind one’s companion who pos- 
sesses less will power of imaginary faults as to result 
in the commission of the very faults which the per- 
son so charged had been previously entirely innocent 
of. May this principle not account for many domes- 
tic infelicities. How sad may be the effects of the 
strong willed, nagging wife on the weaker willed 
husband, whose alleged misdeeds are too frequently 
alluded to. The other side of the question of this 
mode of healing must be considered. Should not the 

State prohibit this cult from taking exclusive charge 
of the sick to the exclusion of physicians? Can the 
Christian Scientist mend a broken limb‘ or stop the 
flow of blood from a dissevered artery? Such cures 
require a degree of divine power, not vouchsafed to 
the average Christian Scientist, and bow shall the 
sick person judge of his attainments, he has .no di- 

vine diploma. This is a 12mo. book of 200 pages. 

Published by E..B. Treat & Co., W. 28d street, New 

York. 
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1. ACTION—Venue.— Where a contract is entered into. 
in Salt Lake county for the saleand delivery of water 
in Tooele county, and it is agreed that the purchase 
price be paid in Salt Lake county, in which county the 
demand was made and refusal given, the cause of ac- 
tion arises in Salt Lake county, and the action is prop- 
erly brought there.—HECLA GOLD-MIN. OO. V. GISBORE, 
Utah, 59 Pac. Rep. 518. 

2. ADMIRALTY—Oapture of Prize.—A vessel owned by 
a Spanish corporation, having a Spanish registry, sail- 
ing under the Spanish flag and a Spanish license, and 
officers and man ned by Spaniards, must be deemed a 
Spanish vessel for the purpose of capture as a prize, 
although British subjects were the legal owners of 
some, and the equitabie owners of the rest, of the stock 
in the corporation, and intended to restore the vessel 
to British registry if war rendered the change desira- 
ble.—THE PEDRO, U. 8. 8. C., 20 Sup. Ct. Rep. 188. 

8. ADMIRALTY—Capture of Vessel as a Prize.—Mer- 
chant vessels of the enemy, carrying on innocent com- 
mercial enterprises at the time,or just prior to the 
time, when hostilities break out, are entitled to a lib- 
eral interpretation of a proclamation which lays down 
rules for the treatment of merchant vessels of the 
enemy.—STEAMSHIP BUENA VENTURA V. UNITED STATES, 
U. 8. 8. C., 20 Sup. Ot. Rep. 148. 


4. ADVERSE POssEssION—Effect of Ancient Possses- 
sion—Presumption. — A presumption of title arising 
from long possession extends to all that may be neces- 
sary to the repose of the title, and is not limited to a 
presumption of only one step in the title.—UNITED 
STATES V. J. FRANCISCO CHAVEZ, U. 8. 8. C., 20 Sup. Ct. 
Rep. 159. 


5. ADVERSE POSSESSION—Tacking.—A claimant of 
land by adverse possession cannot tack to the time of 
his possession that of a previous holder, where the 
land is not included in the boundaries in the deed from 
such holder.—ViCK&BORG, S. & Pac. Ry. Co. v. ROSEN, 
La., 26 South. Rep. 854. , 


6. ALTERATION OF NOTE—Recovery on Debt.—Mate- 
rial alteration of note, though without consent of the 
maker, being under an honest mistake of right, will 
not prevent recovery on the original indebtedness.— 
SavVaGE V. SAVAGE, Oreg., 59 Pac. Rep. 461. 


7. APPEAL—Assignment of Errors.—Under Sup. Ct. 
Rule 11 (68 N. W. Rep. vi.), providing that every assign- 
ment of error shall be special, and nu judgment shall 
be reversed for any other error than shall be specially 
assigned, assignments that the court erred in directing 


a verdict for plaintiff and in not directing a verdict for 
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defendant are too general to be considered.—JACKSON 
Braipesr & Ikon Co. v. LANCASHIRE Ins. OO., Mich., 81 
N. W. Rep. 265. 


8. ASSUMPSIT—Implied Promise.—No binding promise 
to make compensation can be implied or inferred in 
favor of one party against another, unless the one 
party—the party furnishing the consideration—then 
expected, and from the language or conduct of the 
other party, under the circumstances, had reason to 
expect, such compensation from the other party.— 
CLaRY V. CLARY, Me., 44 Atl. Rep. 921. 


9. ATTACHMENT—Grounds—Burden of Proof.—Where 
the existence of the grounds upon which an attach- 
ment has been issued is put in issue by a motion to 
discharge, the plaintiff must establish one or more of 
such grounds by a preponderance of the evidence, or, 
on hearing, the motien will be sustained.—BENDER V. 
Rinker, Wash., 59 Pac. Rep. 503. 


10. BaN&ROUPTCY—Acts of Bankruptcy—Preference.— 
Where a debtor, many years before the enactment of 
the bankruptcy law, gave a promissory note, with 
warrant of attorney, based upon a good consideration, 
on which the creditor entered judgment after the pas- 
sage of the law, the debtor not procuring such action 
to be taken, nor being able to prevent it, it cannot be 
said that he has “suffered or permitted” the creditor 
to “obtain a preference through legal proceedings,” 
within the meaning of Bankr. Act 1898,§ 8a,cl. 3, and 
therefore the transaction does not constitute an act of 
bankruptcy on the part of the debtor.—IN RE NELSON, 
U. 8. D. C., W. D. (Wis.), 98 Fed. Rep. 76. 


ll. BANKRUPTCY—Assets—Life Insurance Policy.—A 
policy of insurance on the life of a bankrupt, having a 
cash surrender value payable to the bankrupt himself, 
or to his estate or personal representatives, passes to, 
and vests in, his trustee as assets of the estate in bank- 
ruptcy, subject to the right of the bankrupt to redeem 
the same by paying to the trustee its surrender value, 
notwithstanding that a statute of the State (Code Iowa, 
§ 1805) provides that the proceeds of such policies shall 
be exempt from liability for the debts of the assured, 
and although section 6 of the bankruptcy act declares 
that ‘‘this act shall not affect the allowance to bank- 
rupts of the exemptions which are prescribed by the 
State laws;”’ forthe general language of section 6 is 
limited and restrained in this instance by the specific 
provision of section 70a, cl. 5, that such a policy “shall 
pass to the trustee as assets,” unless the bankrupt 
pays or secures to bim its surrender value.—IN RE 
STEELE, U.S. C. C., 8. D. (lowa), 98 Fed. Rep. 78. 


12. BANKRUPTCY—Assets—Liquor License.—Where it 
appeured that license for the sale of liquor, in the city 
where the bankrupt carried on business under such a 
license, were transferable, as stated below in the opin- 
ion, with the consent of the board of police commis- 
sioners, who had authority to grant such licenses in a 
limited number, and were usually transferred by an 
indorsement on the license surrendering it for cancel- 
lation, and the issuance of a new license in its place to 
the assignee, if approved by the board; that the board 
had made a rule, since the adjudication, that, where a 
licensee became bankrupt, they would give prior con- 
sideration to applicants named by the trustee in bank- 
ruptcy; and that licenses had a market value of $4,000 
or $5,000 for the purposes of such a transfer, condi- 
tional upon the purchaser being accepted by the board. 
Held, that the bankrupt would be ordered to make 
such indorsement upon the license as would enable 
the trustee to realize its value for the benefit of the 
creditors.—IN RE FisHER, U. S. D. C., D. (Mass.), 98 
Fed. Rep. 89. 


13. BANKRUPTCY—Attorney’s Fees in Voluntary Cases. 
—In a case of voluntary bankruptcy, where no assets 
were scheduled, and the only money in the trustee’s 
hands was recovered by him through a suit to set aside 
fraudulent conveyances by the bankrupt; where the 
case was free from special difficulties, and the dis- 
charge not contested ; and where the bankrupt’s attor- 








ney had received from the bankrupt’s brother a larger 
fee than would ordinarily be allowed by the court out 
of the estate. Held, that the court would not author- 
ize the payment of afee to such attorney out of the 
funds so recovered and held by the trustee.—IN RE 
O'CONNELL, U. 8. D.C.,8. D. (N. Y.), 98 Fed. Rep. 83. 

14. BANRRUPTCY—Debts Released by Discharge—Ali- 
mony.—In Illinois, under the decisions of the courts of 
that State as to the nature of the obligation created by 
a decree awarding alimony to a divorced wife, arrears 
of such alimony, due from a bankrupt to his wife at 
the time of his adjudication in bankruptcy, constitute 
a debt provable against his estate, and such as will be 
released by his discharge in bankruptcy.—IN RE CHAL- 
LoneR, U.S. D. C., N. D. (Ill.), 98 Fed. Rep. 82. 

15. BANKRUPTCY—Exemptions—Homestead. — Where 
the State statute (Ballinger’s Ann. Codes & St. § 5214) 
exempts as a homestead ‘‘the dwelling house in which 
the claimant resides and the landon which the same 
is situated,” a bankrupt who resides in acity cannot 
claim a homestead in a tract of rural land,on which 
he has not actually lived for several years, although 
he originally acquired title to it under the United 
States homestead law, and asserts that he never in- 
tended to abandon his residence upon the land.—IN RE 
BUEBLOW, U.S. D. C., D. (Wash.), 98 Fed. Rep. 86. 

16. BanKRuPprcery—Landlord’s Lien—Waiver.—Under 
the laws of lowa, as construed by its courts, a landlord 
who takes from his tenant a mortgage on the person- 
alty used or kept on the demised premises, covering 
not only arrears of rent, but also other debts, such as 
for money loaned, for personal services, and the, like, 
is deemed to have waived his statutery lien on such 
property for reat due, and he will not be entitled to 
enforce such a lien against the property in the hands 
of the tenant’s trustee in bankruptcy.—IN RE WOLF, 
U. 8. D. C., N. D. (Lowa), 98 Fed. Rep. 74. 

17. BaNKRUPTCY—Opposition to Discharge—Conceal- 
ment of Assets.—On opposition to a bankrupt’s appli- 
cation for discharge, on the ground of his having con- 
cealed assets from his trustee, it appeared that he had 
been conducting a certain business under a power of 
attorney from his wife, acting in all respects as if the 
business were his own, but that the stock in trade had 
been transferred to the wife two years before by item- 
ized bills of sale, and that the husband had been in- 
solvent for several years, and could not hold property 
in his own name. There was no evidence that the 
bankrupt had contributed any capital tothe purchase 
of the business, but it was shown that the assets of his 
previous business were conveyed, at his failure, in 
liquidation of debts exceeding their value. Held, that 
the evidence was not sufficient to prove that the busi- 
ness in question belonged to the bankrupt.—IN RE 
FREOUND, U. 8. D.C.,8. D. (N. Y.), 98 Fed. Rep. 81. 


18. BaNKRUPTCY—Preference— Chattel Mortgage. — 
Where an insolvent debtor gives to one of his cred- 
itors a chattel mortgage on his stock in trade, as se- 
curity for a pre-existing debt then evidenced by a 
promissory note, and is adjudged bankrupt within 
four months thereafter, the transaction constitutes a 
preference, within the meaning of the bankruptcy law, 
and the creditor cannot enforce his security.—IN RE 
WOLF, U. 8. D. C., N. D. (lowa), 98 Fed. Rep. 84. 

19. BaNKRUPTCY—Summary Jurisdiction—Rights of 
Adverse Claimant.—Where a trustee in bankruptcy 
claims, as assets of the estate, property which is in the 
actual possession of a third person, who asserts his 
own title thereto in opposition to the bankrupt and 
the trustee, the rights of such adverse claimant cannot 
be adjudicated in a sumthary manner in the bank- 
ruptcy proceeding, but only in a plenary suit brought 
against him by the trustee.—IN RE COHN, U.S. D.C., 
8. D. (N. Y.), 98 Fed. Rep. 75. 

20. BANKS AND BaNKING — Savings Bank—Deposit.— 
Money was deposited ina savings institution subject 
to the following by-law: ‘‘Deposits and dividends 
shall be drawn out only by the depositors in person, 
or by their written order, or by some person legally 
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authorized, and only upon production of depositor’s 
book, thatsuch payments may be entered therein, and 
all payments to persons who present the deposit book 
shall be valid payments to discharge the bank and its 
officers.”” Held that, by the terms of this by-law, only 
three classes of persons could lawfully draw a deposit- 
or’s money, and discharge the bank from further lia- 
bility: (1) The depositor, on presentation of the book; 
(2) aperson presenting the book with the written or- 
der of the depositor to draw the money; (3) any per- 
son lawfully authorized to receive the money on pre- 
sentation of the book. Payment to a stranger, who 
presented the book without the knowledge or author- 
ity of the depositor, did not discharge the bank.—Cos- 
GROVE V. PROVIDENT INSTITUTION FOR SAVINGS IN JER- 
sey OiTy, N. J., 44 Atl. Rep. 936. 


21. BANKS AND BANKING—Unincorporated Bank.—An 
unincorporated bank exclusively owned by one per- 
son is nota corporation de facto though the business 
was conducted by a president and cashier.—LONGFSL- 
LOW V. BARNARD, Neb., 81 N. W. Rep. 307. 

22. BENEVOLENT SOCIETY — Insurance — Forfeiture— 
Assessment.—Where the articles of a mutual benefit 
association require its members to pay assessments 
within a given time after having been “notified,” to 
prevent forfeiture of benefits, and that mailing a no- 
tice should constitute such “notification,” time does 
not begin to run against a member until he receives 
the notice, or ought to have received it in the ordinary 
course of mails.—SHELDEN V. NaT. MASONIC ACCIDENT 
A8Ssn., Mich., 81 N. W. Rep. 266. 

23. BILLS AND NOTES.—The accommodation party is 
liable to the purchaser of the note iM due course and 
for value, independently of whether or not the pur- 
chaser at the time of taking the note knows him to be 
an accommodation party.—SCHWARTZ V. WILMER, Md., 
44 Atl. Rep. 1059. : 


24. BILLS AND NOTES — Limitation — Insanity of 
Holder.—Code, § 3458, provides that the period limited 
forthe bringing of actions, except those brought for 
penalties and forfeitures, shall be extended so that in- 
sane persons shal! have one year after termination of 
disability in which to commence an action. Section 
3447 limits the time within which suit may be brought 
on awritten contract to ten years. Held, that where 
the holder of a matured note became insane within the 
statutory period, his guardian was not entitled to 
waintain suit thereon more than ten years after the 
note matured, since section 3453 applies only to actions 
accruing during disability.—BLackK Vv. Ross, Iowa, 81 
N. W. Rep. 229. 

25. BILLS AND NOTES — Possession — Presumption.— 
The possession by a child of a note, reciting a valuable 
consideration, and a mortgage under seal purporting 
to secure such a note, raises a presumption that the 
same were founded upon such a consideration, and 
heirs or legatees seeking to defeat the collection of 
such note, and the enforcement of such mortgage, on 
the ground that they were without consideration, 
carry the burden of proving that such is the fact.— 
WEAVER V. CosBY, Ga., 348. E. Rep. 680. 

26. BUILDING AND LOAN ASSOCIATIONS — Priority of 
Claims of General Creditors. —The claims of sharehold- 
ers of an insolvent building and Joan association for 
payment by such association of shares on which no- 
tice of withdrawal has been given by them pursuant to 
a by-law thereof, which provides that by giving certain 
notice “any member holding or owning completed 
shares may withdraw such shares, and the par value 
thereof shall be repaid to such member as soon as suffi- 
cient funds are in the treasury of the association, less 
fines, etc., and his or her share of any loss or expense 
the association may have incurred, not already pro- 
vided for from the profits of the association,” are sub- 
ordinate to the claims of the genera! creditors of such 
association.—CookK Vv. EMMET P&RPETUAL & MUTUAL 
BLDG. ASSN. OF BALTIMORE CITY, Md., 44 Atl. Rep. 1022. 

27. BUILDING AND LOAN COMPANIES — Accounting— 
Settlement.—Where, in an action against a building 





and loan company, it is sought to have a loan declared 
paid,to have certain stock decreed to plaintiff free 
from any liens, to require the corporation to reinstate 
the plaintiff, and.to have an accounting, and it ap- 
pears that plaintiff at one time asked Ccefendant for a 
statement of the amount that would satisfy its claim, 
which had grown out of the original transaction with 
plaintiff's predecessor, and that defendant named a 
sum less than its books showed was actually due it, 
and plaintiff accepted the offer, paid the money, and 
received and recorded the release of mortgage, in the 
absence of any showing of fraud or fraudulent conceal- 
ment of facts, plaintiff is effectually bound by the set- 
tlement, regardless of what his legal rights under the 
contract might otherwise have been.—WHITE Vv. 
PACIFIC STaTES Sav., Loan & BLDG. Co., Utah, 59 Pac. 
Rep. 527. 


28. CERTIORARI — Whea Lies.—Under the provisions 
of article 8, § 9,of the constitution, the decision of a 
district court on appeal from ajudgment of a justice of 
the peace is final, whether it be on a motion to dismiss 
or on the merits of the cause, and the supreme court 
has no power to review such decision either by appeal 
or by certiorari.—CROOKS V. FOURTF JUDICIAL DISTRICT 
CourRT OF UTaH.Co., Utah, 59 Pac. Rep. 629. 


29, CaRRIERS — Interstate Commerce Law—Upjust or 
Discriminative’ Rates.—The proportion in which 
freight earned by two connecting railroads under a 
joint tariff schedule is divided between them is a mat- 
ter for their consideration alone, and cannot be taken 
cognizance of by a court forthe purpose of determin- 
ing that the share received by one constitutes an un- 
just or discriminative rate, under the interstate com- 
merce law.—ALLEN & LEWIS V. OREGON R. & Nav. Co., 
U.8.0.C,D. (Oreg.), 98 Fed. Rep. 16. 


30. CHATTEL MORTGAGE—F raud—Rrepresentations as 
to Credit.—A credit agreement provided that debtors 
should invest acertain sum in their business, pay in- 
terest on past-due accounts, keep their stock insured, 
and send the creditor weekly reports and remittances 
for all sales, and pay all bills by checks on such funds; 
that they should do substantially a cash business, and 
use only a specified sum for expenses, and make no 
change in business without the creditor’s consent. 
The contract wasto continue for a term of years, but 
gave the creditor the right to wind up the business if 
it proved unseccessful. Held that, since the contract 
created no lien on their stock, the failure to record it 
did not render their subsequent mortgage on the stock 
in favor of the creditor fraudulent as to other credit- 
ors who did not know of the agreement.—CLEMENT, 
BaNnE & CO. v. Swanson, Iowa, 81 N. W. Rep. 238. 


81. CHATTtL MORTGAGE — Validity.—A chattel mort- 
gage given to a relative for a bona fide indebtedness is 
valid as against the judgment creditors of the mort- 
gagor.—STUDEBAKER Beos. MFG. Co. Vv. ZOLLARS, 8. 
Dak., 81 N. W. Rep. 292. 


82. CONFLICT OF Laws — Laws of Foreign State.—The © 
Massachusetts supreme court having held that credit- 
system insurance in that State is unlawful, and within 
the prohibition of the statute law of the State, that 
must be accepted by the courts of this State as the, cor- 
rect exposition of the Jaw.—ROSENBAUM V. UNITED 
STATES CREDIT-SYSTEM OO., N. J., 44 Atl. Rep. 966. 


83. CONSTITUTIONAL Law — Power of Legislature to 
Compel Taxation.—It is not within the power of the 
legislature to compel taxation of city property for 
local purposes, without the t of the fr of 
the city; hence the provisions, in the act of 1899, relat- 
ing to the transfer to the city of Detroit of the posses- 
sion and control of its waterworks, that the property 
of the inhabitants of said city shall be taxed for the 
support and maintenance. of such waterworks, with- 
out submitting the question of such taxation to the 
freemen of said city or their representative chosen for 
that purpose, are unconstitutional and void.—BLaDES 
v. BOARD OF WaTER COMRS. OF CITY OF DBTROIT, 
Mich., 81 N. W. Rep. 272. 
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84. CONSTITUTIONAL Law — Statute Changing Fellow- 
Servant Rule in Case of Railroad Employees.—aA stat- 
ute making a railroad company liable to an employee 
injured by the negligent act of a fellow-servant is not 
unconstitutional as adenial to such corporation of the 
equal protection of the laws, since there are peculiar 
hazards in the operation of a railroad.—TULLIs v. 
Lake Erin & WESTERN Ry. Co., U. 8.8. O., 20 Sup. 
Ct. Rep. 136. 


85. CONSTITUTIONAL LAw—Title of Act.—Under Const. 
art, 3, § 29,requiring every law to embrace but one sub- 
ject, which shall be described in its title, Acts Gen. 
Assem., 1898, ch. 493, entitled ‘‘An act prohibiting corpo- 
rations and their officers and agents from selling mer- 
chandise ina certain county to their employees,” is 
void when the body of the act prohibits their owning 
any interest in any general store or merchandise busi- 
ness, or their conducting or carrying on any such busi- 
ness, or having any interest In the profits of the same. 
—LUMAN v. HITCHESS Bros. Co., Md., 44 Atl. Rep. 1051. 


86. CONTRACTS—Public Policy.—A contract by which 
a@ person agrees to draft a bill, have it introduced ina 
legislature, explain it to,and make arguments in its 
favor before, committees of the legislature, and do all 
things needful and proper to secure its passage, such 
party to receive no compensation unless the passage 
of the bill (an appropriation act) is procured, if suc- 
cessful the fees not fixed, but to be liberal, is vicious, 
illegal, and void, and, in the event of the passage of 
the bill, there can be norecovery ofa fee in a suit upon 
the contract, nor as upon an implied contract, nora 
quantum meruit for the services performed .—RICHARD- 
8ONn V. SCOTTS BLUFF Co., Neb., 81 N. W. Rep. 309. 


87. CONTRACTS—Validity—Gaming Contracts.—A con- 
tract for the sale of goods, with future delivery, is 
valid if the parties really intend that there shall be an 
actual delivery of the property and payment of the 
price, though the seller does not then own the goods, 
and has no other means of procuring them than bya 
purchase in the market; but if no actual delivery is 
contemplated, butwnly that one party shall pay the 
other the difference between the contract price and the 
market price at the date set for executing the contract, 
it is invalid as a wagering or gaming contract.—HILL 
v. Levy, U. 8. D.C., E. D. (Va.), 98 Fed. Rep. 94. 


388. CORPORATION—Legal Existence of Corporations. 
—A corporation’s stockholders, who executed its arti- 
cles of incorporation, and became officers and direct- 
ors, and dealt with it as a legal entity, are estopped to 
deny the legality of the corporation on the ground 
that legal notice of its incorporation was not pub- 
lished.—SBATON v. GRIMM, Iowa, 81 N. W. Rep. 225. 


89. CORPORATIONS—Profits by Officer—Assignment of 
Stock.—Where stockholders of corporate stock con- 
tended that an assignment thereof was made with the 
understanding that new certificates should be issued 
therefor, and the assignment was made in considera- 
tion of a dividend to which they were entitled, irre- 
spective of the assignment, they were not required to 
tender a return of the dividend received in order to 
have the assignment set aside.—DILLON v. LEE, Iowa, 
81 N. W. Rep. 245. 


40. CORPORATIONS—Receivers— Bonds— Lease.— W here 
a corporation legally leases its property for a term of 
years, though for a sum insufficient to pay interest on 
its bonds, a receiver will not be appointed at the in- 
stance of a stock and bondholder, in the absence of 
mismanagement by the directors, since all the receiver 
could do would be to collect the rents subject to the 
lien of the mortgage.—CITY OF Cape May Vv. Cars May, 
D. B. & 8. P. R. Co., N. J., 44 Atl. Rep. 973. 


41. CORPORATIONS—Stock—Transfer.—Where a sub- 
scriber to the stock of a proposed corporation received 
a certificate entitling him to stock, which stated that 
a certain sum bad been paid thereon, and that it was 
transferable on the company’s books only, and sucb 
subscriber assigned the stock to plaintiff, who re- 








quested the company to transfer the same on its books, 
which it refused, plaintiff was entitled to compel such 
transfer as of the date of the request, by suit in equity. 
—REAL EsTaTE TrusT Co. Vv. BirD, Md., 44 Atl. Rep. 
1048, 

42, CRIMINAL EVIDENCE-— Homicide—Abortion.—Proot 
of other offenses of a similar character is inadmissible 
to show guilty knowledge or intent, where such 
knowledge or intent is a necessary conclusion from 
the act done. Hence, in a prosecution for man- 
slaughter resulting from abortion, the admission of 
testimony of a witness to show that she hdd applied to 
respondent to have an abortion produced upon her, 
for the purpose of showing guilty knowledge or intent 
on the part of respondent in the pending prosecution, 
is reversible error.—PEOPLE V. LONSDALB, Mich., 81 N. 
W. Rep. 277. 

43. CRIMINAL LAW—Drawipg Jury.—The fact that one 
of the jury commissioners who ogssisted in drawing the 
jury had not at that time taken an oath of office, is not 
properly brought before the supréme court on a mo- 
tion in arrest. The oaths of the jury commissioners, 
and the process verbal oftheir deliberations, do not 
form part of the record of each individual criminal 
cause, and do not come up on appeal unless formally 
introduced in evidence. To establish the fact stated 
evidence has to be introduced, and the motion in ar- 
rest covers only objections apparent on the face of the 
record. Matters not properly the subject of a motion 
in arrest do not become such by the introduction of 
evidence without objection. The matter complained 
of should have been urged in a timely challenge to the 
array or motion to quash, and cannot be postponed 
until after verdict and then presented in a motion to 
arrest.—STaTE V. WHITE, La., 26 South. Rep. 849. 

44. CRIMINAL Law—Intoxicating Liquors—Witness.— 
A defendanf on trial for selling intoxicating liquor in 
violation of the local option law, may be asked on 
cross examination if he has a United States revenue li- 
cense to sell intoxicating liquor, as defendant, by go- 
ing upon the stand to testify, waives the right given 
by Bill of Rights, § 22, and Const. U. S. Amend. 5, to re- 
fuse to testify to matters against himself, and that will 
criminate him.—Guy v. Stats, Md., 44 Atl. Rep. 997. 


45. CRIMINAL Law—Murder—Instructions.—Evidence 
that defendant and deceased, while engaged in ‘“‘match- 
ing dollars,” had a dispute, which ended in blows; that 
deceased knocked defendant down; that defendant got 
up, walked away, took out his knife, and holding it in 
his right hand behind his back, walked back to de- 
ceased, asked why he hit him, and without further 
warning stabbed deceased in a vital part of his body, 
causing a fatal wound, is sufficient to sustain a verdict 
of murder in the first degree.—COMMONWEALTH V. MOR- 
RISON, Penn., 44 Atl. Rep. 913. 

46. CRIMINAL LAaw—Trial—Absence of Stenographer. 
—That the trial court proceeded with the trial of a 
criminal case in the absence of the stenographer is not 
ground for reversal; though objected to by defendant, 
where it does not appear that defendant was preju- 
diced thereby.—STATE Vv. SMITH, S. Car., 348. E. Rep. 
657. 

47. DAMAGES— Pain and Suffering.—Pain and suffer- 
ing are a distinct item for which damages may be 
awarded in a personal injury case.—SCHENKEL V. PITTS- 
BURGH & B. TRACTION Co., Penn., 44 Atl. Rep. 1072. 

48. DEED—Competency of Grantor— Undue Influence. 
—Where, by reason of extreme old age and feebleness, 
the memory of a grantor has so failed that she is un- 
able, when the deed is made,to comprehend the nature 
of the property being dealt with, or to understand her 
relation to it or power over it, and is incapable of rec- 
ognizing facts as to its previous disposition, which are 
directly within ber personal knowledge, observation 
and participation, such a grantor cannot he held to be 
competent to convey such property by deed.—Ham- 
MELL V. Hyatt, N. J., 44 Atl. Rep. 953. 

49. DEEDs—Corporations — Power of Attorney. —A 
power of attorney from a corporation, authorizing an 
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agent to convey land by deed in this State, signed by 
two directors and the secretary, and unaccompanied 
by the seal of the corporation, or by proof that the di- 
rectors and secretary were authorized by the charter 
to sign for the corporation, is insuflicient to authorize 
the agent to convey land by deed in this State —-DopGE 
v. AMERICAN FREEHOLD LAND MORTG. CO. OF LONFON, 
Ga., 348. E. Rep. 672. 

50. DEED—Covenant—Intent of Parties.—A recital in 
a deed will constitute a covenant or agreement be- 
tween the parties, upon which an action will lie, but it 
must have been the intention of the parties thereto 
that it should have such effect. A recital does not nec- 
essarily imply a covenant, and whether it does so or 
not in each case depends on what is to be collected of 
the intention of the parties from the whole instrument. 
If the recital in a deed is solely relied upon as consti- 
tuting a covenant or promise,then there must be in 
the recital all the elements and certainty requisite toa 
contract between the parties.—MONKS vy. PROVIDENT 
INST. FOR SAVINGS IN JERSEY CITY, N. J., 44 Atl. Rep. 
968. 


51. DE#p—Parol Agreement to Reconvey.—A surety 
who obtains from his principal a deed to land worth 
three times the amount of the debt, on an express 
promise to reconvey when his own liability is dis- 
charged, and who, after selling more than sufficient of 
the property to pay his debt, deliberately violates his 
promise, and refuses to reconvey the balance, is guilty 
of fraud, and holds the legal title as a mere trustee for 
his grantor, or the person standing in the grantor’s 
shoes.—GOODWIN V. MCMINN, Penn., 44 Atl. Rep. 1094. 

52. DESCENT AND DISTRIBUTION — Donation Law — 
Curtesy.—There being but a bare right of possession 
under the donation law (Act Cong. Sept. 27, 1850) till 
completion of the four-years residence and occupation, 
and neither the settler nor his wife having any estate 
of inheritance therein till then, he had, under the com- 
mon law, no right of curtesy in her half, where she 
died during the four years; and this, though, after 
completion of the four years, patent issued for one- 
half the claim to her and her heirs.—QUINN Vv. LADD, 
Oreg., 59 Pac. Rep. 457. 

53. Equiry—Accounting—Set Off.—An attorney can- 
not set off an unliquidated claim for services in a suit 
in equity for an accounting for money and property of 
his client in his hands.—MCCRACKEN V. HARNED, N. J., 
44 Atl. Rep. 959. 

64. Equiry—Parties—Multiplicity of Suits.— Where 
persons have a common interest in the prevention of 
the diversion of water of a stream from their mill priv- 
lleg:s, they may join in the bill to enjoin it, though 
they claim under distinct titles, and possess independ- 
ent interests.—LONSDALE Oo. v. CooK, R. I., 44 Atl. 
Rep. 929. 

55. EQUITY PLEADING—Multifariousness.—The rule as 
to multifariousness is largely one of convenience, and 
a bill which joins as defendants certain individuals 
and a company, alleging that the individual defend- 
ants, under the name of the company as a pretended 
corporation, are engaged in the manufacture and sale 
of certain articles which infringe different patents 
owned by complainant, and also that they wrongfully 
use on such articles an imitation of complainant’s 
trade-mark, is not subject to demurrer for multifa- 
riousness, either on the ground of misjoinder of de- 
fendants or of causes of action, all the defendants be- 
ing jointly interested in each cause of action stated, 
and no reason appearing why such causes cannot be 
conveniently tried together, and with less expense to 
the parties than separately.—ANIMARIUM CO. V. NIE- 
MAN, U.8.°C. C.,8. D. (Lowa), 98 Fed. Rep. 14. 

66. EviIpENCE—Custom.—Evidence of a custom in a 
mining district that an operating company should 
look after the safety of roofs of entries to the mines, 
and of the company’s responsibility for the condition 
of such roofs when notified of their defects, and that 
an “entry” meant a passageway high enough for mules 

© pull small! cars through, is admissible in an action 








for personal injury resulting from the falling of a roof, 
where the plaintiff was engaged in an entry.—TAaYLOR 
v. 8TaR CoaL Co., Iowa, 81 N. W. Rep. 249. 

57. FEDERAL CourTs—Federal Questi Decision in 
Favor of Federal Jurisdiction.—A contention In a State 
court, that reputation is property of which the owner 
is deprived without due process of law by a decision 
against his right of action for libelous matter con- 
tained in a pleading raises a federal question under U. 
S. Rev. Stat. § 709, providing for writ of error from the 
supreme court in case of a decision against any consti. 
tutional right, privilege or immunity.—T. O. ABBOTT 
Vv. NATIONAL BANK OF COMMERCE, U. 8. 8. O., 20 Sup. 
Ct. Rep. 153. 

58. FrauD—Parent and Child.—Where the bona fides 
of dealings between parents and adult children is at- 
tacked, ‘the fraud must be clearly proven, as such 
dealings are to be treated the same as transactions be- 
tween ordinary debtors and creditors.—IN RE OCOLE- 
MAN’S ESTATB, Penn., 44 At]. Rep. 1085. 

59. FRAUDS, STATUTE OF.—A court of equity will en- 
force.a verbal contract, notwithstanding the statute of 
frauds, where one party has, with knowledge and con- 
sent of the other, made partial performance.—GOLD- 
MAN V. BRINTON, Md., 44 Atl. Rep. 1029. 

60. GARNISHMENT OF DEBT DUE TO NON-RESIDENT 
CREDITOR.—A garnishment of a resident debtor to 
reach a debt due to a non-resident defendant who has 
no property subject to the jurisdiction of the court 
does not deprive him of property without due process 
of law.—Kineé v. Onoss, U. 8. 8. C.,20 Sup. Ct. Rep. 
131. 

61. HUSBAND AND WIFs—Separate Maintenance.— 
Where a husband resists a proceeding to compel him 
to pay alimony under a decree of separation from 
which no appeal has been taken, the court cannot con- 
sider affidavits filed by him as to the conduct and 
character of the parties previous to the decree.— 
FLOWER V. FLOWER, N. J., 44 Atl. Rep. 951. 


62. INSURANCE—Goods in Transit— Termination of 
Risk.—Under a policy of insurance in form a marine 
policy, containing the usual provisions for the contin- 
uance of the risk from the time the goods insured were 
loaded on “said vessel” until they were “safely 
landed,” but having a rider attached showing that the 
property insured was ‘‘oil contained in tank cars in 
transit,” the risk terminated when the cars reached 
their destination, and were placed upon the private 
side track of the insured beside his warehouse.—Casw 
LEVICK CO. V. BRITISH & FORBIGN MARINE INS. Co. OF 
LIVERPOOL, U. 8. 0. C0.,E. D. (Penn.),98 Fed. Rep. 71. 


63. INTOXICATING LIQUORS—Sunday Closing.—Under 
Laws 1897, ch. 72, § 14, providing that all saloons, res- 
taurants, bars in hotels or elsewhere, and all other 
places except drug stores, where any of the liquors 
mentioned in the act are sold or kept for sale, shall 
not be open on Sunday, an information charging de- 
fendant with keeping open his“saloon and bar’ on 
Sunday, in violation of the statute, such ‘‘saloon and 
bar” being a place where the liquors mentioned in the 
statute are sold, is not objectionable as charging more 
than one offense.—STATE Vv. DONALDSON, S. Dak., 81.N. 
W. Rep. 299. 


64. JUDGMENTS—Executors and Administrators—Col- 
lateral Attack.—After a judgment has been rendered 
in favor of one merely described as “administratrix,” 
without adding the name of any person as intestate, it © 
is too late for a claimant of property levied on under 
such judgment to attack the same on the ground that 
the plaintiff therein was a foreign administratrix, and 
had not filed a copy of her letters of administration in 
the clerk’s office before bringing suit. Indeed, such a 
judgment is really one in favor of the individual so de. 
scribed, aud not in her favor in any representative 
capacity.—MARSHALL V. CHARLAND, Ga., 348. E. Rep. 
671. 

65. JUDGMENT—Parties.—Though a declaration also 
contains a money count, where the bill of particulars 
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limited the cause of actionto a note,one maker of 
whic belonged to both plaintiff and defendant part- 
nerships, the declaration is demurtfable,as one firm 
cannot sue at law another having a common partner. 
—THOMPSON V. YOUNG, Md., 44 Atl, Rep. 1037. 

66. JODGMENT—Partnership.— Where judgment should 
have been entered against two joint defendants, but 
was, without objection below, entered against one 
only, the appellate court will treat it as having been 
entered against both, the trial court having authority 
to amend the judgment. — MCPHERSON V. BRISTOL, 
Mich., 81 N. W. Rep. 254. 

67. JUSTICES OF THE P£aACE—Appeal—Failure to Pay 
Fee.—Under Comp. Laws, § 6132, requiring a justice, on 
payment of his fee, to transmit the pleadings, etc., to 
the circuit court, appellant must see that the fee is 
paid or that the record is sent up within the time pre- 
scribed; and hence where the fee is not paid, nor 
waived by the justice, delay in transmitting the record 
is no fault of his, and, no excuse being shown by ap- 
pellant, the appeal is properly dismissed.—F. B. FarGco 
& Co. v. GRavgs, 8. Dak., 81 N. W. Rep. 291. 

68. JUSTICES OF THE PeACB—Loss of Jurisdiction.—A 
justice of the peace, who, after the trial of a case has 
been concluded, and the parties have rested, adjourns 
the case indefinitely, by such act of adjournment loses 
jurisdiction thereafter to render and enter judgment; 
and a judgment so entered is void, unless jurisdiction 
has in some manner been restored.—SLUGA V. WALKER, 
N. Dak., 81 N. W. Rep. 282. 

69. LANDLORD AND TENANT—Forfeiture.— Evidence 
that the lessor had never exacted prompt payment of 
rent, and permitted the lessee to remain for five 
months after failure to pay an installment under the 
terms of the lease, without intimation that he intended 
to enforce the forfeiture, though during tne period the 
lessee was improving the farm under the stipulations 
of the lease, is admissible to show waiver of the for- 
feiture, the rent in default having been paid in the in- 
terim.—MORRISON V. SMITH, M@., 44 Atl. Rep. 1031. 


70. LANDLORD AND TENANT—Sales to Tenant—Cus- 
toms.—Where, in an action against a landlord to re- 
cover for goods furnished his tenant, plaintiff testified 
that the goods were sold at the landlord’s request, 
which he denied, and it appeared that plaintiff had 
charged the goods to the tenant, with the landlord as 
surety, evidence of a custom in the locality to so 
charge goods sold to a tenant at his landlord’s request 
was competent to corroborate plaintiff's testimony.— 
WBITE V. TRIPP, N. Car., 34S. E. Rep. 686. 


71. LANDLORD AND TENANT— Trade Fixtures.—A scenic 
railway, consisting of a pavilion, with a series of un- 
dulating elevated tracks starting from and returning 
to it, with the machinery, apparatus, etc., to make fly- 
ing trips for the amusement of its patrons at a pleasure 
resort, is a trade fixture, and as such may be removed 
by a tenant during his term.—L. A. THOMPSON SCENIC 
Ry. Co. v. YOUNG, Md., 44 Atl. Rep. 1024. 


72. Lips INSURANCE—Assignment of Policy.—The as- 
signment, with the consent of the insurance company, 
by insured, of a policy on his life, payable to his exec- 
utors, administrators, or assigns, to one not related to 
him, who thereafter paid the premiums on said policy, 
entitled the assignee to the proceeds of the policy on 
the death of the insured, there being no restrictions on 
insured’s rigbt to assign it inthe policy or by-laws of 
the company.—PRUDENTIAL Ins, CO. OF AMERICA V. 
LIBRSCH, Mich., 81 N. W. Rep. 258. 


78. Lire Insukance—Construction of Policy.—A pro- 
vision of a lifeinsurance policy making it subject to 
the rules and regulations of the association issuing it 
then in force or that “might thereafter be enacted” 
gives the association the right to add new conditions 
to the contract by subsequent regulations, but it has 
no power to make such regulations retroactive, so as 
to render the policy forfeitable, or diminish tke 
amount recoverable thereunder, because of acts done 
by the insured previous to their enactment.—LLoyD V. 












SUPBEME LODGE KNIGHTS OF PrYTHIAS, U.8.C.C. of 
App., Seventh Circuit, 98 Fed. Rep. 66. 

74. LIMITATIONS—Promise to Pay.—There is an im- 
plied admission of a present subsisting debt raising an 
implied promise to pay, and removing the bar of the 
statute, where the maker of a note, which he admits to 
have written and signed, baving the same presented to 
him, with a demand for payment, says, ‘‘I cannot pay 
it now, as I have two members of my family now to 
support.”—BEELER V. CLARKE, Md., 44 Atl. Rep. 1038. 

7. Lis PenpENS—Judgment—Tax Certificates. —A 
purchaser from one holding a tax title to the property 
only is bound by a judgment against his vendor in a 
suit on the tax deed, though no lis pendens was filed 
therein.—BELL V. PETERSON, Wis., 81 N. W. Rep. 279. 

76. Lost INSTRUMENT—Secondary Evidence.—When 
an action is brought upon a lost writing, on the trial 
thereof the question whether the proof of loss and dili- 
gent search for such lost writing is sufficient to admit 
secondary evidence of the contents is for the trial court 
to determine; and if the loss be proved, and if reason- 
able means have been taken for discovery, to the sat- 
isfaction of the court, then secondary evidence of the 
contents becomes admissible.—LONGSTRETH V. KORB, 
N. J., 44 Atl. Rep. 934. 

77. MALICIOUS PROSECUTION—Probable Cause.—On a 
payment of rent a controversy arose between the ten- 
ant and defendant, the landlord. Tne tenant demanded 
a return of rent he had just paid, or a receipt. Defend- 
ant started to leave the premises, when the tenant as- 
saulted him, and plaintiff, coming to the tenant's as- 
sistance, to prevent defendant from getting into the 
street, pushed him back. Defendant sued them by 
capias for the assault, and judgment was rendered of 
no cause of action. Plaintiff then sued for malicious 
prosecution. Held that the court should have charged 
that defendant had probable cause for instituting the 
suit.—DAavis V. MCLAULIN, Mich., 81 N. W. Rep. 257. 


78. MARRIED WOMAN — Devise of Land.—A wife ac- 
quired property by gift or conveyanee from her hus- 
band, within the meaning of a statute restricting her 
disposition of such property, although it was trans- 
ferred to her through a third party as a mere medium 
of transfer of title, when there was no real pecunxiary 
consideration for the deeds, and the consideration 
stated in them is purely ofa nominal character.—Ham- 
ILTON V. RATHBONE, U. 8.8. C., 20 Sup. Cr. Rep. 155. 


79. MASTER AND SERVANT — Assumption of Risk.—An 
employee, who has worked around a sawmill for sev- 
eral months, and who fully comprehends the situation, 
and the necessity of keeping away from the saw, and 
has been cautioned by his employer ofthe dangers 
and care required about his work, assumes the risks 
incident to his employment.—JOURNEAUX v. E. H. 
STAFFORD Co., Mich., 81 N. W. Rep. 259. 


80. MASTER AND SERVANT — Assumption of Unusual 
Risks.—An employee in a guano factory died from the 
effects of inhaling poisonous gases while repairing a 
leak in 8 sulphuric acid tank. He had been employed 
in the factory for several years, knew of the dangers 
attending the inhalation of such gas, and that it was 
customary forthe employees totake turnsin going 
into the tanks to assist in repairing leaks, and, when 
histurn came, made preparations for protecting him- 
self from the effects of the ac’d and gases. Held, that 
the employee assumed the risks attending the work.— 
STATE V. LAZARETTO GUANO Oo., Md., 44 Atl. Rep. 1017. 

81. MASTER AND SERVANT—Injury of Servant—Fellow- 
Servants.—A servant charged by the master with pro- 
viding lumber for the building of a scaffolding by his 
fellow-servants is in that respect discharging a per- 
sonal duty of a master, who is liable Zor his negligence 
in providing defective and unsafe material.—KeerR- 
Murray Mre. Oo. v. Hess, U.S.C. C. of App., Eighth 
Circuit, 98 Fed. Rep. 56. 

82. MASTER AND SERVANT — Negligence—Mines.—Un- 
der Code, § 2488, requiring persons in charge of a mine 
to supply sufficient ventilation to render harmless 
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noxious gases, and authorizing the mine inspector to 
order men out of the mine where the air is insufficient, 
amine employee has the right to assume that his em- 
ployer has taken proper precautions to supply the 
mine with air that may be safely inhaled into the 
lungs, inthe absence of knowledge to the contrary.— 
MOSGROVE V. ZIMBLEMAN COAL OO., Iowa, 81N. W. 
Rep. 227. : 

83. MECHANIO’S LIEN — Building of Lessee.—Under a 
lease of land providing a rent evidently not taking into 
consideration the value of any building which the les- 
see may erect, though giving the lessee the privilege to 
build ‘‘a brick building, the same to conform in kind 
and quality of material and dimensions of walis and 
construction of partitions to the ordinance of the city,” 
and providing thatany building erected by the lessee 
shail, at termination of lease, be the property of the 
lessor, without payment, the lessee is not agent of the 
lessor, 80 as to give a mechanic's lien on the fee, within 
the statute giving a mechanic’s lien on a building for 
work and material, whether performed at the instance 
of the owner of the property subject to the lien or his 
agent.—STETSON-POST MILL Co. Vv. Brown, Wash., 59 
Pac. Rep. 507. 

8&4. MECHANIC’s LIBN — Interpleader.—A person who 
flies a lien on property for material furnished, and 
thereafter appears in an interpleader action brought 
to determine the priority of the rights of creditors to 
the pufchuase price paid for the property on which the 
lien is claimed, and demands that hisclaim be paid 
out of said fund, waives such lien, and is estopped 
from foreclosing the same.—IDAHO GOLD MIN. Oo. V. 
WINCHBLL, Idaho, 59 Pac. Rep, 633 

85. MINES AND MINBRALS — Oil Wells.—Defendant, 
having a right to drill for oil and gas on a furm adjoin- 
ing plaintiff's, cannot be prevented from using a pump 
which, by its power, draws the oil from plaintiff's land, 
since defendant has the incidental right to use the 
most effective machinery, and plaintiff's property in 
the oil and gas in his land is not absolute until reduced 
to actual possession by being brought to the surface.— 
JONES V. FOREST OIL Co., Penn., 44 Atl. Rep. 1074. 

86. MorTeaGcse—Validity—Burden of Proof.—Where a 
grantor at different times executed deeds v0 two differ- 
ent persons to the same property, one who, after both 
deeds are recorded, accepts a mortgage from the 
grantee inthe deed last executed, but first recorded, 
has the burden of proving, to validate his mortgage as 
against the first grantee, that the mortgagor was a 
bona fide purchaser for value from his grantor without 
notice of the prior conveyance, and that fact will not 
be presumed, in the absence of any finding.—PaRRIsH 
v. Manany, 8. Dak., 81 N. W. Rep. 296. 


87. MUNICIPAL CoRPORATIONS—Street Improvement. 
—Where arailroad purchased land for railroad pur- 
poses, through which it constructed a tunnel, whieh it 
was subsequently authorized to make an open cut, and 
it did not appear that the railroad had adopted, or was 
about to execute, any scheme for opening the tunnel 
upwards, and the land above the tunnel, and partly 
within its right of. way, was not used for railfoad pur- 
poses, except that a ventiluting shaft was sunk thercon 
within the right of way, and theshanty of an employee 
who watched the same was erected ona lot outside 
thereof, and houses could be erected on the property, 
which was not essential to the exercise of the railroad’s 
functions in Its present condition, a street assessment 
for street improvement, benefiting such property, was 
valid.—Moxuris & K. R. Co. Vv. MAYOR, ETO. OF JERSEY 
Orry, N. J., 44 4tl. Rep. 936. . 

88. MUNICIPAL CORPORATIONS — Wharves — Power.— 
Under Act 1836, giving the city of Pittsburg the right to 
fix and adopt a grade for a certain space along the Al- 
legheny river, and to occupy anu improve the same 
according to the grade adopted, sueh space to be used 
and employed as a public landing, and giving the 
council power to make rules and regulations for the 
use of the same, not inconsistent with the laws of the 
commenweaith, the city has the right to maintain a 





coal hoist on a wharf erected on such public landing, 
and to provide rules and regulations for operating the 
same.—RBSIGHARD V. FLINN, Penn., 44 Ati. Rep. 1080. 

89. NEGLIGENCE — Concurrent Causes.—Though the 
immediate occasion of the breaking away of 4 log 
placed by Con a sidehill, against some sniall alders 
and heavily losded with earth, was a landslide 
against it, OC will not be relieved from liability for dam- 
age done by the log if its negligence was a concurrent 
cause, or if the landslide was one which it should have 
foreseen.—Hows v. Wust SpaTTLe LanD & ImPaove- 
MBRT ©CO., Wash., 59 Pac. Rep. 495. 

90. NEGLIGENCE — Definition.—The following Getint. 
tion: “Negligence is the omission to do something 
which a reasonable man, guided by those considera. 
tions whieh ordinariiy regulate the conduct of human 
affairs, would do, or doing something which a prudent 
and reasonable man would not do,”—helt not incor- 
rect.—MoGaraw V. CaI0aGO, BTO. Ry. Co., Neb., 81 N. 
W. Rep. 306, 

91. NEGLIGENCE—Fires.—A person whose property is 
threatened with imminent destraction by fire may 
take such steps for its protection as are reasonable and 
proper, and, if his acts aid or contribute to the destruc- 
tion of another’s property, he will not be iiablée as for 
its negligent destruction. The fire frém which, with- 
out negligence, he seeks to protect himself, will be 
considered as the direct and proximae cause of the 
loss, and aiso the cause of his atte.Owan ¥. COOK, 
N. Dak., 81N. W. Rep. 285. 

92. NEGLIGEXCE—Shipping — Principal and Agént.— 
In mooring defendant's steamer, the mooring line 
caught on and displaced a timber on plaintiff's dock, 
caueing a hoisting machine to fall. Action was 
brought to recover damages for the injury done the 
machine. There was evidence that, when the line had 
been fastened to a pile on the dock, the captain of the 
steamer gave the signal to go ahead, after having 
asked aman onthe dock to throw the line over the 
timber, The line failed to clear the timber, and the 
headway on the steamer caused the support to be 
pulled out before the line could be thrown off. Held, 
that the question of negligence on the part of captain 
of the steamer was for the jury.—PiiTabureH & CO. 
Dook CO. vy. DETROIT TeaNSP. Co., Mich.,81 N. W. 
Rep. 269. 


98, PARTNERSHIP — Mortgage of Partner’s Interest.— 
Where, subsequent to the execution by one of the 
members of a firm of a mortgage on ali of hie interest 
in the firm aesets to secure the payment of an individ- 
ual debt, the firm property is levied on and sold under 
executions in favor of firm creditors, the mortgagee is 
not entitled to participate in the proceeds until after 
payment of all of the firm debts.—DaNIBL V. CROWELL, 
N. Car., 848. EB. Rep. 684. 


94. PUBLIC Lanps — Lands Sold by Railroads.—~The 
provisions of Act March 3, 1887, and of the suppiement- 
ary act of Murch 2, 1896, in behalf of purchasers of lands 
erroneously certified or patented toa railroad com- 
pany, were designed to ‘Protect ail persons who pur- 
chased from the rail Je y in good faith, and 
in the belief that they would obtain title; ana the fact 
that such person was chargeable with constructive 
notice of the invalidity of the company’s title does not 
affect his character as a “purchaser in good faith,” un- 
der the former act, or as a “bona fide purchaser,” under 
the latter.—UNITBD StTaTEs v. SOUTHERN Pic. R. Co., 
U. 8. 0. O. of App., Ninth Circuit, 9 Fed. Rep. 4. 

95. RatLkoaD Company — Negligence — Frightening 
Horses.—A railroad company is not Hable for frighten- 
ing a horse, caused by steam escaping from an engine 





' standing near the crossing which the horse was going 


over; it not being shown that the noise was ofan ex- 
traordinary or unusual character, or without its char- 
ter pets ieqee. —RILEY v. NEw York, ETO. R. Co., Md. 
44 Atl. Rep. 994. “i 


96. RELBAde — Validity aud Biteet.One who signe a 
contract, which recites that, in consideration ef 4 
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stated sum paid him bya railroad company, he re- 
leases it from all liability for a personal injury, which 
he contends was caused by its negligence, will be es- 
topped from claiming that the release is not binding 
upon him, because he thought, when he signed the 
contract, that it related only to the time he lost in con- 
sequence of the injury, and did not cever damages 
caused thereby, when it appears that no fraud of any 
kind was precticed upon him, and that, having ample 
opportunity and capacity to read and understand the 
contract before he signed it, he negligently failed to 
do so.—JOssEY Vv. GEORGIA SOUTHERN &F. Rr. Co., 
Ga., 348. E. Rep. 664. 

97. REMOVAL OF CAUSES — Separable Controversy.— 
There can be no joint liability of a railroad company 
and its employees for an injury alleged to have re- 
sulted from the failure of the company and of such em- 
ployees to perform a duty imposed onthe company 
alone by statute; and in an action to recover for such 
injury, commenced ina State court against both the 
company and such employees, the controvorsy is sep- 
arable as to the defendants, and the cause may be re- 
moved by the railroad company, where it is a citizen 
of another State, and the other requisites for removal 
exist.—PRINCE Vv. ILLINOIS CENT. R. Co., U. 8. CO. C., D. 
(Ky.), 98 Fed. Rep. 1. 

98. STaTUTBS—Change of Title.—A material change 
in the title of a bill after it has passed both houses of 
the legislature, and before its presentation to the gov- 
ernor for his approval or rejection, renders the act 
unconstitutional and void.—WB8ISs V. ASHLEY, Neb., 81 
N. W. Rep. 318. 


99. STaTUTE—OConstruction—Repeal.—If a statute is 
impliedly repealed by a later one on account of repug- 
nancy or inconsistency between the two,the repeal 
will be measured by the extent of the conflict or incon 
sistency between the acts; and if any purt of the 
earlier act can stand, as not superseded or affected by 
the latter, that part will not be held repealed by the 
later.—NELDEN V. CLARK, Utah, 59 Pac. Rep. 524. 


100. TAXaTION—Exemptions—Charitable Institutions. 
—An association established and sustained by contri- 
butions from the charitable, whose object isto supply 
food, lodging and clothing to the needy, requiring 
work in payment of such charity, when possible, but 
with no element of private gain, is an association for 
charitable purposes, whose land and buildings reason- 
ably necessary for its use are exempt from taxation 
under 8 Gen. St. pp. 3320, 3321, which exempt “ali build- 
ings used exclusively for charitable purposes, with the 
land whereon the same js erected, and which may be 
necessary for the fair enjoyment thereof.”—PaTBRSON 
RESCUE MISSION V. HIGH, N. J., 44 Atl. Rep. 974. 


101. TROVER AND CONVERSION.—Every act. of control 
or dominion over property without the owner's au 
thority, and in disregard of his rights, is, in contem- 
plation of law, a conversion. ,Itis not the advantage 
accruing to the defendants from the act, nor the mo- 
tives inducing it, but the substantial injury inflicted 
on the plaintiff, which ordinarily constitutes the grav- 
amen of the action.—STATE '", OMAHA NaT. BaNK, Neb., 
81 N. W. Rep. 319. 


102. TrusTs—Executors and Administrators—Rights 
of Creditor.— A creditor of an heir does not come 
within 2 Hill’s Code, § 955, which, in certain cases, pro- 
vides that, “upon petition of any creditor of the es- 
tate, or of any of the heirs, or of any person on behalf 
of any minor heirs,” it shall be the duty of the court to 
cite the executors of a non-inte: vention will before it, 
and have .the trust faithfully executed, etc.—Cox v. 
SuPERIOR COURT OF PiERCE COUNTY, Wash., 59 Pac. 
Rep. 483. 


103. Usury—Trustee Fees.— Where money is bor- 
rowed of a corporation which has power to accept and 
execute trusts, and as security it is given collateral 
notes and a deed of trust of lands, and it is required to 
receive and collect money on the collaterals, pay 
taxes, execute conveyance in case of sales of parts of 








the lands, and perform other duties as trustee, a pro- 
vision for payment to it for its services as trustee, not 
being intended as an evasion of the usury law, does 
not make the law usurious.—PORTLAND TRUST OO. V. 
HAVEBLY, Oreg., 59 Pac. Rep. 465. 

104. VENDOR AND PURCHASER—Homestead—Sale. — 
Where a parol agreement between the head of a fam- 
ily and another for the exchange of parcels of realty 
was so far executed that the former took possession of 
the land he thus undertook to acquire, dealt with it as 
a part of his homestead, and relinquished possession 
of that portion of the homestead exchanged therefor, 
one who undertook to purchase from the head of the 
family the entire homestead as such did not acquire 
any better title to the land added thereto in the man- 
ner above stated than to the remaining part of such 
homestead.—TAYLOR V. JAMES, Ga., 34S. E. Rep. 674. 

105. VENDOR AND PURCHASER—Marketable Titles.—A 
title is not unmarketable, so as to enable a vendee to 
avoid a contract of purchase, unless the record title 
contains on its face something which may lead to 
some fact that may disturb the title, or the title de- 
pends on matter in pais, which is itself a doubtful fact, 
and cannot be determined except by judicial proceed- 
ings. — RUTHERFORD LAND & IMPROVEMENT Co. V. 
SANNTROCK, N. J., 44 Atl. Rep. 9388. 


106. VENDOR AND PURCHASER—Purchase of Land— 
Parol Contract.—A contract between a father and a 
daughter, by the terms of which she was to pay to him 
annually a stated sum, and also to board him four 
months of each year while he lived, and, in consider. 
ation of so doing, was to have as her own a designated 
parcel of land belonging to the father, of which she 
and her husband were in possession, was, though in 
parol, irrevocable by the father, after substantial per- 
formance by the daughter during a considerable 
period of time.—Epps V. STORY, Ga., 348. E. Rep. 662. 


107. WATER RIGHTS—Vested Interests—Right of Sub- 
sequent Municipality.—The right of a municipality to 
the exclusive control and regulation of water within 
its limits, under the provisions of section 16, art. 4, 1 
Comp. Laws Utah, 1888,to which water others have 
acquired a paramount right and ownership, prior to 
the incorporation of the municipality, is based upon 
the acquiescence of such owners; and, where such 
owners have consistently and continuously resisted" 
the attempt of the municipality to contro] and regu- 
late such water, the municipality can acquire no 
rights therein as against such owners, and section 311, 
Rev. St. 1898, does not apply.—FIsHER V. BOUNTIFUL 
City, Utah, 59 Pac. Rep. 520. 


108. WATERS AND WATER CouRsEs—Surface Water— 
Drainage.—Where a street railway company, in order 
to construet its track, changed the flow of surface 
water, and collected it underground in drains and 
vaults that were inadequate to carry it off,the com: 
pany is liable for an injury done the property of an- 
other by the overflow of such vaults, though it relied 
upon the judgment of a competent engineer in con- 
structing the vaults and drains.—LION v. BALTIMORE 
Oity Pass. Rr. Co., Md., 44 Atl. Rep. 1045. 


109. WILLS—Life Tenants—Remainder-Men.— Where, 
by a will, certain moneys were devised for life, and at 
the death of the beneficiaries to their children, and 
the executor, under an order of the orphan’s court, in- 
vests such fund, and turns over the securities to the 
beneficiaries for life, and the will imposes no duty on 
him to retain the fund, or pay the interest to the life 
ténaant, he is not liable, either to the life tenant or the 
beneficiaries, thereafter, on depreciation of tha secu- 
rities.—OESTERLA V, GAITHER, Md., 44 Atl. Kep. 1035. 


110. WiTNEssEs—Coroboration—Evidence.— Where it 
was in controversy whether plaintiff made a certain 
statement in a conversation with defendant, as alleged 
by the latter, evidence that the statement would have 
been untrue if made is properiy excluded, when offered 
by plaintiff to rebut the evidence of the statement.— 
BENGLESDORF V. Hanwary, Md., 44 Atl. Rep. 1011. 














